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RESOLUTION OF THE ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY APPROVING THE APPOINTMENT
OF FIRST AMERICAN BANCORP, AN ILLINOIS BUSINESS
CORPORATION AUTHORIZED TO DO BUSINESS IN THE
STATE OF NEW YORK, AS AGENT OF THE AGENCY FOR THE
PURPOSE OF ACQUIRING, INSTALLING FURNISHING AND
EQUIPPING THE FACILITY, APPROVING THE ACQUISITION,
INSTALLATION, FURNISHING AND EQUIPPING OF SUCH
INDUSTRIAL DEVELOPMENT FACILITY, MAKING CERTAIN
FINDINGS AND DETERMINATIONS WITH RESPECT TO THE
FACILITY, AND APPROVING THE FORM, SUBSTANCE AND
EXECUTION OF RELATED DOCUMENTS
WHEREAS, by Title l of Article 18-A of the General Municipal Law of the State of
New York, as amended, and Chapter 533 of the Laws of 1971 of the State of New York, as
may be amended from time to time (collectively, the "Act"), the Ontario County Industrial
Development Agency (the "Agency"), was created with the authority and power among other
things, to assist with the acquisition of certain industrial development projects as authorized
by the Act; and
WHEREAS, First American Bancorp, a business corporation organized and existing
under the laws of the State of Illinois, and authorized to business in the State of New York,
on behalf of itselt~ or on behalf of an entity formed or to be formed on behalf of the foregoing
(the "Company") has applied to the Agency for assistance in connection with (a) the
acquisition, installation, furnishing and equipping of certain leasehold improvements and/or
fixtures, equipment and personal property, including but not limited to furniture, equipment
and telecommunications equipment, and (b) related to the foregoing, and without limitation
thereof, on and after the appointment of the Company, and for a further period expiring ten
(l 0) years after the date of closing, the acquisition, installation and/or utilization of furniture,
equipment information technology and telecommunications equipment (collectively the
"Facility"), all to be located at 211 High Point Drive, Victor New York, (the "Premises")
which Premises are owned by High Point 300, LLC a New York limited liability company
(the "Landlord"), and which Premises are presently leased by the Agency to the Landlord
and a portion of such premises is intended to be subleased by the Landlord lo the Company.
The Company intends lo utilize the Premises and the Facility as (or in, as applicable) office
space for its business of nationwide equipment financing, including the following as they
relate to the appointment of the Company as agent of the Agency pursuant to Section 3
hereof with respect to the acquisition, construction and equipping of such Facility, whether or
not any materials or supplies described below are incorporated into or become an integral
part of such Facility: (i) all purchases, leases, rentals and other uses of tools, machinery and
equipment in connection with the acquisition, construction and equipping of the Facility, (ii)
all purchases, rentals, uses or consumption of supplies, materials and services of every kind
and description used in connection with the acquisition, construction and equipping of the
Facility, and (iii) all purchases, leases, rentals and uses of equipment, machinery and other
tangible personal property (including installation costs with respect thereto), installed or
placed in, upon or under such Facility); and

WHEREAS, the Agency will acquire an interest in the Facility pursuant to a certain

Equipment Bill of Sale, elated the closing date, or such other date as the Chairman, the
Executive Director, the Deputy Executive Director of the Agency and counsel to the Agency
shall agree (the "Bill of Sale"), by and between the Company and the Agency; and
WHEREAS, the Agency will lease the Facility to the Company pursuant to a certain
Equipment Lease Agreement, dated as of March I, 2021, or such other date as the Chairman,
the Executive Director, the Deputy Executive Director of the Agency and counsel to the
Agency shall agree (the "Equipment Lease Agreement"), by and between the Agency and
the Company; and
WHEREAS, the Agency contemplates that it will provide financial assistance to the
Company consistent with the policies of the Agency in the form of exemptions from sales
and use taxes in an amount not to exceed $4,143,750, in connection with the purchase or
lease of equipment, building materials, services or other personal property with respect to the
Facility; and
WHEREAS, the Act authorizes and empowers the Agency to promote, develop,
encourage and assist projects such as the Facility and to advance the job opportunities,
health, general prosperity and economic welfare of the people of the State of New York; and
WHEREAS, the Agency held a public hearing (the "Hearing") on March 18, 2021,
so that all persons with views in frwor of or opposed to either the financial assistance
contemplated by the Agency or the location or nature of the Facility, could be heard; and
WHEREAS, notice of the Hearing was published in the Daily Messenger, the legal

newspaper for the Agency, on January 28, 2021, and such notice (together with proof of
publication), was substantially in the form annexed hereto as Exhibit A; and
WHEREAS, the minutes of the Hearing are annexed hereto as Exhibit B; and
WHEREAS, the Agency has given clue consideration to the application of the
Company and to representations by the Company that the proposed Facility is either
necessary to the Company to maintain and expand the Facility in Ontario County or is
necessary to maintain the competitive position of the Company in its industry; and
WHEREAS, pursuant to Article 8 of the Environmental Conservation Law and the
regulations adopted pursuant thereto by the Department of Environmental Conservation of
the State of New York (collectively, the "SEQR Act" or "SEQR"), the Agency constitutes a
"State Agency"; and
WHEREAS, the Agency is an "Involved Agency" as defined in SEQR: and
WHEREAS, the Company has agreed to indemnify the Agency against certain
losses, claims, expenses, damages and liabilities that may arise in connection with the
transaction contemplated by the transfer of title to or a leasehold interest in the Facility to the
Agency and the lease or sublease of the Facility to the Company; and

NOW, THEREFORE, BE IT RESOLVED by the Ontario County Industrial
Development Agency (a majority of the members thereof affirmatively concurring) as
follows:
Section 1.
Based upon the information provided by the Company in its
application for the assistance contemplated by this Resolution and other representations and
information furnished by the Company regarding the Facility and reviewed by the Agency,
the Agency determines that the action relating to the acquisition, installation, furnishing and
equipping of the Facility constitutes a TYPE Il action pursuant to 6 NYC RR§ 617.5 (c) (31)
of the regulations under the SEQR Act and as such will not have "a significant impact" on
the environment and therefore pursuant to 6 NYCRR § 617.5 (a), is not subject to review
under the SEQR Act.
Section 2.

The Agency hereby finds and determines:

(a)
By virtue of the Act, the Agency has been vested with all powers necessary
and convenient to carry out and effectuate the purposes and provisions of the Act and to
exercise all powers granted to it under the Act; and
(b)

The Facility constitutes a "project", as such term is defined in the Act; and

(c)
The acquisition, installation, furnishing and equipping of the Facility and the
leasing of Facility to the Company will promote and maintain the job opportunities, health,
general prosperity and economic welfare of the citizens of Ontario County, and the Stale of
New York and improve their standard of living and thereby serve the public purposes of the
Act; and
(d)
The acqu1s1t1on, installation, furnishing and equipping of the Facility is
reasonably necessary lo induce the Company to maintain and expand its business operations
in the State of New York; and
(e)
Based upon representations of the Company and counsel to the Company, the
Facility conforms with the local zoning laws and planning regulations of Ontario County and
all regional and local land use plans for the area in which the Facility is located; and
(I)
The Facility and the operations conducted therein do not have a significant
effect on the environment, as determined in accordance with Article 8 of the Environmental
Conservation Law of the State of New York and the regulations promulgated thereunder; and

(g)
It is desirable and in the public interest for the Agency to lease Facility to the
Company; and
(h)
The Equipment Lease Agreement will be an effective instrument whereby the
Agency leases the Facility to the Company.
Section 3.
The Agency has assessed all material information included in
connection with the Company's application for financial assistance, including but not limited
to, the cost-benefit analysis prepared by the Agency and such information has provided the

Agency a reasonable basis for its decision to provide the financial assistance described herein
to the Company.
Section 4.
In consequence of the foregoing, the Agency hereby determines to:
(i) acquire and interest in the Facility pursuant to the Bill of Sale, and (ii) lease the Facility to

the Company pursuant to the Equipment Lease Agreement
Section 5.
The Agency is hereby authorized to acquire the personal property
described in Exhibit A to the Equipment Lease Agreement, and to do all things necessary or
appropriate for the accomplishment thereof, and all acts heretofore taken by the Agency with
respect to such acquisition are hereby approved, ratified and confirmed.
Section 6.
The Agency shall cause the Company, as agent of the Agency, to
comply with Section 875 of the Act and determines that the appointment of the Company, as
hereinafter provided, is subject to termination pursuant to Section 875 of the Act and as
provided for in the Equipment Lease Agreement.
Section 7.
The Agency hereby authorizes and approves the following economic
benefits to be granted to the Company in connection with the acquisition, installation,
furnishing and equipping of the Facility in the form of exemptions from sales and use taxes
in connection with the purchase or lease of equipment, building materials, services or other
personal property with respect to the Facility; in an amount not to exceed $4,143,750.

Subject to the provisions of this resolution, the Company is herewith
and hereby appointed the agent of the Agency to acquire, install, furnish and equip the
Facility. The Company is hereby empowered to delegate its status as agent of the Agency to
its agents, subagents, contractors, subcontractors, materialmen, suppliers, vendors and such
other parties as the Company may choose in order to acquire, install, furnish and equip the
Facility. The Agency hereby appoints the agents, subagents, contractors, subcontractors,
materialmen, vendors and suppliers of the Company as agents of the Agency solely for
purposes of making sales or leases of goods, services and supplies to the Facility, and any
such transaction between any agent, subagent, contractor, subcontractor, materialmcn, vendor
or supplier, and the Company, as agent of the Agency, shall be deemed to be on behalf of the
Agency and for the benefit of the Facility. This agency appointment expressly excludes the
purchase by the Company of any motor vehicles, including any cars, trucks, vans or buses
which are licensed by the Department of Motor Vehicles for use on public highways or
streets. The Company shall indemnify the Agency with respect to any transaction of any kind
between and among the agents, subagents, contractors, subcontractors, materialmen, vendors
and/or suppliers and the Company, as agent of the Agency. The aforesaid appointment of the
Company as agent of the Agency to acquire, install, furnish and equip the Facility shall
expire at the earlier of (a) the completion of such activities and improvements, (b) a date
which the Agency designates, or (c) the date on which the Company has collectively received
exemptions from sales and use taxes in an amount not to exceed $4,143,750 in connection
with the purchase or lease of equipment, building materials, services or other personal
property; provided however, such appointment may be extended at the discretion of the
Agency, upon the written request of the Company if such activities and improvements are
not completed by such time. The aforesaid appointment of the Company is subject to the
Section 8.

completion of the transaction and the execution of the documents contemplated by this
resolution.
Section 9.
The Company is hereby notified that they will be required to comply
with Section 875 of the Act. The Company shall be required to agree to the terms of Section
875 pursuant to the Equipment Lease Agreement. The Company is further notified that the
tax exemptions and abatements provided pursuant to the Act and the appointment of the
Company as agent of the Agency pursuant to this Authorizing Resolution are subject to
termination and recapture of benefits pursuant to Sections 859-a and 875 of the Act and the
recapture provisions of the Equipment.
Section 10.
The form and substance of the Bill of Sale and the Equipment Lease
Agreement (each in substantially the forms presented to or approved by the Agency and
which, prior to the execution and delivery thereof, may be redated and renamed) are hereby
approved.
Section 11.

(a)
The Chairman, the Executive Director, the Deputy Executive Director of the
Agency or any member of the Agency are hereby authorized, on behalf of the Agency, to
execute and deliver the Equipment Lease Agreement, in substantially the form thereof
presented to this meeting with such changes, variations, omissions and insertions as the
Chairman, the Executive Director, the Deputy Executive Director of the Agency or any
member of the Agency shall approve, and such other related documents as may be, in the
judgment of the Chairman and counsel to the Agency, necessary or appropriate to effect the
transactions contemplated by this resolution (hereinafter collectively called the "Agency
Documents"). The execution thereof by the Chairman, the Executive Director, the Deputy
Executive Director of the Agency or any member of the Agency shall constitute conclusive
evidence of such approval.
(b)
The Chairman, the Executive Director, the Deputy Executive Director of the
Agency or any member of the Agency arc further hereby authorized, on behalf of the
Agency, to designate any additional Authorized Representatives of the Agency (as defined in
and pursuant to the Lease Agreement).
Section 12.
The officers, employees and agents of the Agency are hereby
authorized and directed for and in the name and on behalf of the Agency to do all acts and
things required or provided for by the provisions of the Agency Documents, and to execute
and deliver all such additional certificates, instruments and documents, pay all such fees,
charges and expenses and to do all such further acts and things as may be necessary or, in the
opinion of the officer, employee or agent acting, desirable and proper to effect the purposes
of the foregoing resolution and to cause compliance by the Agency with all of the terms,
covenants and provisions of the Agency Documents binding upon the Agency.
Section 13.
Any expenses incurred by the Agency with respect to the Facility shall
be paid by the Company. The Company agree to pay such expenses and further agree to
indemnify the Agency, its members, directors, employees and agents and hold the Agency

and such persons harmless against claims for losses, damage or injury or any expenses or
damages incurred as a result of action taken by or on behalf of the Agency in good faith with
respect to the Facility.
Section 14.

This resolution shall take effect immediately.

STATE OF NEW YORK

)

COUNTY OF ONTARIO

)

SS.:

I, the undersigned Executive Director of the Ontario County Industrial Development
Agency, DO HEREBY CERTIFY:
That I have compared the annexed extract of the minutes of the meeting of the
Ontario County Industrial Development Agency (the "Agency"), including the resolutions
contained therein, held on the 22nd clay of February, 2021, with the original thereof on file in
my office, and that the same is a true and correct copy of the proceedings of the Agency and
of such resolutions set forth therein and of the whole of said original insofar as the same
related to the subject matters therein referred to.
That the Agency Documents contained in the transcript of proceedings, are
substantial ly the form presented to the Agency and approved by said meeting.

111

I FURTHER CERTIFY that, clue to the Novel Coronavirus (COYID-19) Emergency
State and Federal bans on large meetings or gatherings and pursuant to Governor Cuomo's
Executive Order 202 .1 issued on March 12, 2020, as amended to elate, permilting local
governments to hold public hearings by telephone and video conference and/or simi lar
device, the Agency's Board Meeting on February 10, 202 l (the "Board Meeting"), was held
electronica lly via \.vebinar instead of a public meeting open for the public to attend in person.
Members of the public were advised, via the Agency' s website, to listen to the Board
Meeting by logging in to:
https://us02web.zoom. us/j/87 469599927?pwd=emhzekxw YI Evd0 FNN G lyUVR0SDN I UT09
and entering passcode 428306, and were further advised that the Minutes of the Board
Meeting would be transcribed and posted on the Agency' s website, and that all members of
said Agency had due notice of said meeting and that the meeting was in all respects duly
held.
IN WITNESS WHEREOF, I have hereunto set my hand as of February 22, 2021.

By: _ __ ~~ - ~_,,______~---- - - - M

ichaelJ~

Executive Director

i

EXHIBIT A

NOTICE OF PUBLIC HEARlNG

NOTICE IS HEREBY GIVEN due to the Novel Coronavirus (COVID-19)
Emergency State and Federal bans on large meetings or gatherings and pursuant to Governor
Cuorno's Executive Order 202.1 issued on March 12, 2020, as amended by Executive Order
202.14, issued on April 7, 2020, suspending the Open Meetings Law, as further amended and
extended by Executive Order 202.15 issued on April 9, 2020, as amended by Executive
Order 202.28, issued on May 7, 2020 permitting local governments to hold public hearings
by telephone and video conference and/or similar device, the Public Hearing scheduled for
March 18, 2020 at 9:00 a.m. being held by the Ontario County Industrial Development
Agency (the "Agency"), in accordance with the provisions of Article 18-A of the New York
General Municipal Law, will be held electronically via webinar instead of a public hearing
open for the public to attend. Members of the public may view the Public Hearing, and
comment on the Project (defined below) and the benefits to be granted by the Agency to the
Company (defined below) during the Public Hearing, by logging in at
https://us02web.zoom.us/j/84003446858?pwd=V2FXNlNNWC9aSVNOR3JWazVkMlF0Zz
09 and entering the password 967994. Comments may also be submitted to the Agency in
writing or electronically. Minutes of the Public Hearing will be transcribed and posted on the
Agency's ,vebsite, all in connection with the following matters:
First American Bancorp, a business corporation organized and existing under the
laws of the State of Illinois, and authorized to business in the State of New York, on behalf of
itself, or on behalf of an entity formed or to be formed on behalf of the foregoing (the
"Company") has applied to the Agency for assistance in connection with (a) the acquisition,
installation, furnishing and equipping of certain leasehold improvements and/or fixtures,
equipment and personal property, including but not limited to furniture, equipment and
telecommunications equipment, and (b) related to the foregoing, and without limitation
thereof, on and after the appointment of the Company, and for a further period expiring ten
( 10) years after the elate of closing, the acquisition, installation and/or utilization of furniture,
equipment and telecommunications equipment (collectively the "Facility"), all to be located
at 211 High Point Drive, Victor New York, (the "Premises") which Premises arc owned by
High Point 300, LLC a New York limited liability company (the "Landlord"), and which
Premises are presently leased by the Agency to the Landlord and a portion of such premises
is intended to be subleased by the Landlord to the Company. The Company intends to
utilize the Premises and the Facility as (or in, as applicable) office space for its business of
nationwide equipment financing.
The Agency will acquire title to the Facility and lease the Facility to the Company.
The Agency contemplates that it will provide financial assistance to the Company in the form
of exemptions from sales and use taxes for a period of up to ten ( I 0) years, consistent with
the policies of the Agency.
A representative of the Agency will, at the above-stated time and place, hear and
accept written comments from all persons with views in favor of or opposed to either the
proposed financial assistance to the Company or the location or nature of the Facility. Prior
to the hearing, all persons will have the opportunity to review on the Agency's website,

(http://ny-ontariocounty.civicplus.com/990/0ntario-County-Industrial-Development-Ag), the
application for financial assistance filed by the Company with the Agency and an analysis of
the costs and benefits of the proposed Facility.
Date January 25, 2021

ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY
By:
Michael J. Manikowski
Title: Executive Director

MINUTES OF PUBLIC HEARING
HELD ON FEBRUARY 10, 2021 AT 4:00 P.M.
ONTARIO COUNTY INDUSTRIAL DEVELOPMENT AGENCY
(FIRST AMERICAN EQUIPMENT FINANCE)
ATTENDANCE:

Michael Manikowski, OCIDA
Suzanne Vary, OCIDA
Michael Wojcik, OCII)A
Brigitte Larson, OCIDA
Ed Russell, III, Underberg & Kessler
Joseph Gauge, First American Equipment Finance
Fred Rainaldi, Jr., High Point 300

Section I.
Mike Manikowski, Executive Director of the Ontario County Industrial
Development Agency (the "Agency") called the hearing to order at 4:00 p.111 ..
Mike Manikowski then appointed himself the hearing officer of the
Section 2.
Agency, to record the minutes of the hearing.
Section 3.
The hearing officer then described the proposed transfer of the real estate,
the other financial assistance proposed by the Agency and the location and nature of the Facility
as follows:
First American Bancorp, a business corporation organized and existing under the laws
of the State of Illinois, and authorized to do business in the State of New York, on behalf
of itself, or on behalf of an entity formed or to be formed on behalf of the foregoing (the
"Company") has applied to the Agency for assistance in connection with (a) the
acquisition, installation, furnishing and equipping of certain leasehold improvements
and/or fixtures, equipment and personal property, including but not limited to furniture,
equipment and telecommunications equipment, and (b) related to the foregoing, and
without limitation thereof, on and after the appointment of the Company, and for a
further period expiring ten (10) years after the elate of closing, the acquisition,
installation and/or utilization of furniture, equipment and telecommunications equipment
( collectively the "Facility"), all to be located at 211 High Point Drive, Victor New York,
(the "Premises") which Premises are owned by High Point 300, LLC a New York
limited liability company (the "Landlord"), and which Premises are presently leased by
the Agency to the Landlord and a portion of such premises is intended to be subleased
by the Landlord to the Company. The Company intends to utilize the Premises and the
Facility as (or in, as applicable) office space for its business of nationwide equipment
financing.
The Agency will acquire title to the Facility and lease the facility to the Company. The
Agency contemplates that it will provide financial assistance to the Company in the
form of exemptions from sales and use taxes for a period of up to ten ( 10) years,
consistent with the policies of the Agency. First American Bancorp, a business
corporation organized and existing under the laws of the State of Illinois, and

4840-1630-3323. I

authorized to business in the State of New York, on behalf of itself, or on behalf of an
entity formed or to be formed on behalf of the foregoing (the "Company") has applied
to the Agency for assistance in connection with (a) the acquisition, installation,
furnishing and equipping of certain leasehold improvements and/or fixtures, equipment
and personal property, including but not limited to furniture, equipment and
telecommunications equipment, and (b) related to the foregoing, and without limitation
thereof, on and after the appointment of the Company, and for a further period expiring
ten (10) years after the date of closing, the acquisition, installation and/or utilization of
furniture, equipment and telecommunications equipment (collectively the "Facility"), all
to be located at 211 High Point Drive, Victor New York, (the "Premises") which
Premises are owned by High Point 300, LLC a New York limited liability company (the
"Landlord"), and which Premises are presently leased by the Agency to the Landlord
and a portion of such premises is intended to be subleased by the Landlord to the
Company. The Company intends to utilize the Premises and the Facility as (or in, as
applicable) office space for its business of nationwide equipment financing.
Section 4.
The hearing officer then opened the hearing for comments from the floor
for or against the proposed transfer of real estate, the other financial assistance proposed by the
Agency and the location and nature of the Facility. There was no public comment.
Section 5.
hearing at 4: 15 p.m.

4840-1630-3323.1

As there were no comments, Michael Manikowski closed the public

STA TE OF NEW YORK

)

COUNTY OF ONTARIO

)

SS.:

I, the undersigned Deputy Executive Director of the Ontario County Industrial
Development Agency, DO HEREBY CERTIFY:
That I have compared the foregoing copy of the minutes of a public hearing held by
the Ontario County Industrial Development Agency (the "Agency") on the 10th day of
February, 2021 , at 4:00 p.m., local time, electronically by logging in as follows:
https://us02web.zoom.us/j/84003446858?pwd=V2FXNINNWC9aSVNOR3JWazVkMlF0Zz
09 and entering the password: 967994 with the original thereof on file in the office of the
Agency, and that the same is a true and correct copy of the minutes in connection with such
matter.
IN WITNESS WHEREOF, I have hereunto set my hand as of February I 0, 2021.
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ONTARIO COUNTY INDUSTRIAL DEVELOPMENT AGENCY
(ONTARIO COUNTY, NEW YORK)

and

FIRST AMERICAN COMMERCIAL BANCORP, INC.

EQUIPMENT LEASE AGREEMENT

Dated as of April 1, 2021
Ontario County Industrial Development Agency
(First American Commercial Bancorp, Inc. - 2021 Facility)
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(ii)

THIS EQUIPMENT LEASE AGREEMENT, dated as of April 1, 2021 (this
"Equipment Lease Agreement"), is between the ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY, a duly organized and validly existing public benefit
corporation of the State of New York, having its office at 20 Ontario Street, Canandaigua,
New York 14424 (the "Agency"), and FIRST AMERICAN COMMERCIAL BANCORP,
INC., a business corporation duly organized and validly existing under the laws of the State
of Illinois, authorized to do business in the State of New York, having its current office at
255 Woodcliff Drive, Fairport, New York 14450 (the "Company").
RECITALS
WHEREAS, Title 1 of Article 18-A of the General Municipal Law of the State of
New York was duly enacted into law as Chapter 1030 of the Laws of 1969 of the State of
New York (the "State"); and
WHEREAS, the aforesaid act authorizes the creation of industrial development
agencies for the Public Purposes of the State; and
WHEREAS, the aforesaid act further authorizes the creation of industrial
development agencies for the benefit of the several counties, cities, villages and towns in the
State and empowers such agencies, among other things, to acquire, construct, reconstruct,
renovate, refurbish, equip, lease, sell and dispose of land and any building or other
improvement, and all real and personal property, including but not limited to machinery and
equipment deemed necessary in connection therewith, whether now in existence or under
construction, which shall be suitable for manufacturing, warehousing, research, commercial,
recreation or industrial facilities, in order to advance job opportunities, health, general
prosperity and the economic welfare of the people of the State and to improve their standard
of living; and
WHEREAS, pursuant to and in accordance with the provisions of the aforesaid act, as
amended, together with Chapter 533 of the Laws of 1971 of the State, as amended
(collectively, the "Act"), the Agency was created and is empowered under the act to
undertake the providing, financing and leasing of the Facility defined below; and
WHEREAS, the Facility shall consist of (a) the acquisition, installation, furnishing
and equipping of certain leasehold improvements and/or fixtures, equipment and personal
property, including but not limited to furniture, equipment and telecommunications
equipment, and (b) related to the foregoing, and without limitation thereof, on and after the
appointment of the Company, and for a further period expiring ten (10) years after the date of
closing, the acquisition, installation and/or utilization of furniture, equipment and
telecommunications equipment (collectively the "Facility"), all to be located at 211 High
Point Drive, Victor New York, (the "Premises") which Premises are owned by High Point
300, LLC a New York limited liability company (the "Landlord"), and which Premises are
presently leased by the Agency to the Landlord and a portion of such premises is intended to
be subleased by the Landlord to the Company. The Company intends to utilize the Premises
and the Facility as (or in, as applicable) office space for its business of nationwide equipment
financing, and including the following as they relate to the appointment of the Company as

Agent of the Agency with respect to the acquisition, installation, furnishing and equipping of
such Facility, whether or not any materials or supplies described below are incorporated into
or become an integral part of such Facility: (i) all purchases, leases, rentals and other uses of
tools, machinery and equipment in connection with the acquisition, installation, furnishing
and equipping of the Facility, (ii) all purchases, rentals, uses or consumption of supplies,
materials and services of every kind and description used in connection with the acquisition,
installation, furnishing and equipping of the Facility, and (iii) all purchases, leases, rentals
and uses of equipment, machinery and other tangible personal property (including installation
costs with respect thereto) installed or placed in, upon or under such Facility; and
WHEREAS, the Company has agreed with the Agency, on behalf of the Agency and
as the Agency's agent, to install, furnish and equip the Facility in accordance with the Plans
and Specifications; and
WHEREAS, the Landlord has agreed to lease the Premises to the Company pursuant
to a certain Lease Agreement, dated as of January 14, 2021 (as the same has heretofore been
amended and may from time to time hereafter be amended, the "Premises Lease"), by and
between the Landlord and the Company; and
WHEREAS, the Company has agreed to transfer title to the Facility to the Agency
pursuant to an Equipment Bill of Sale, dated the Closing Date (the "Equipment Bill of
Sale"); and
WHEREAS, the Agency has agreed to lease the Facility to the Company, and the
Company desires to rent the Facility from the Agency, upon the terms and conditions set
forth in this Equipment Lease Agreement.
AGREEMENT
For and in consideration of the premises and the mutual covenants hereinafter
contained, the parties hereto do hereby mutually agree as follows:

ARTICLE I
DEFINITIONS
All capitalized terms used in this Equipment Lease Agreement and not otherwise
defined herein shall have the meanings assigned thereto in the Schedule of Definitions
attached as Schedule A.
ARTICLE II
REPRESENT ATIO NS AND COVENANTS
Section 2.1
Representations and Covenants of Agency. The Agency makes the
following representations and covenants as the basis for the undertakings on its part herein
contained:
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(a)
The Agency is duly established and validly existing under the provisions of
the Act and has full legal right, power and authority to execute, deliver and perform each of
the Agency Documents and the other documents contemplated thereby. Each of the Agency
Documents and the other documents contemplated thereby have been duly authorized,
executed and delivered by the Agency.
(b)
The Agency will cause the Facility to be acquired, leased, subleased, installed,
furnished and equipped and will lease or sublease the Facility to the Company pursuant to
this Equipment Lease Agreement, all for the Public Purposes of the State.
(c)
Neither the execution nor delivery of any of the Agency Documents and the
other documents contemplated thereby or the consummation of the transactions contemplated
thereby nor the fulfillment of or compliance with the provisions of any of the Agency
Documents and the other documents contemplated thereby, will conflict with or result in a
breach of or constitute a default under any of the terms, conditions or provisions of the Act,
any other law or ordinance of the State or any political subdivision thereof or of the Agency's
Certificate of Establishment or By-Laws, as amended, or of any corporate restriction or any
agreement or instrument to which the Agency is a party or by which it is bound, or result in
the creation or imposition of any Lien of any nature upon any of the Property of the Agency
under the terms of the Act or any such law, ordinance, Certificate of Establishment, ByLaws, restriction, agreement or instrument.
(d)
Each of the Agency Documents and the other documents contemplated
thereby constitutes a legal, valid and binding obligation of the Agency enforceable against
the Agency in accordance with its terms.
(e)
The Agency has been induced to enter into this Equipment Lease Agreement
by the undertaking of the Company to utilize the Facility in Ontario County, New York.
Section 2.2
Representations and Covenants of Company. The Company makes the
following representations and covenants as the basis for the undertakings on its part herein
contained:
(a)
The Company is a business corporation organized and existing under the laws
of the State of Illinois, is dully authorized to do business in the State of New York, and it has
full legal right, power and authority to execute, deliver and perform each of the Company
Documents and the other documents contemplated thereby. Each of the Company Documents
and the other documents contemplated thereby has been duly authorized, executed and
delivered by the Company.
(b)
Neither the execution nor delivery of any of the Company Documents and the
other documents contemplated thereby or the consummation of the transactions contemplated
thereby nor the fulfillment of or compliance with the provisions of any of the Company
Documents and the other documents contemplated thereby, will conflict with or result in a
breach of or constitute a default under any of the terms, conditions or provisions of, to the
Company's knowledge, any law or ordinance of the State or any political subdivision thereof
or of the Company's Certificate oflncorporation or By-Laws, as amended, or any restriction
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or any agreement or instrument to which the Company is a party or by which it is bound, or
result in the creation or imposition of any Lien of any nature upon any of the Property of the
Company under the terms of any such law, ordinance, Certificate of Incorporation or ByLaws, as amended, restriction, agreement or instrument.
(c)
The Facility is and will continue to be a "Project" as such term is defined in
the Act. The Company will not take any action, or fail to take any action which would cause
the Facility to not constitute a "Project" as such term is defined in the Act.
(d)
Each of the Company Documents and the other documents contemplated
thereby constitutes a legal, valid and binding obligation of the Company enforceable against
the Company in accordance with its terms.
ARTICLE III
CONVEYANCE OF THE FACILITY
Section 3.1
Agreement to Convey to Agency. The Company has conveyed or has
caused to be conveyed to the Agency lien-free title or leasehold interest to the Facility,
except for Permitted Encumbrances.
Section 3.2
Public Authorities Law Representations. The parties hereto hereby
acknowledge and agree that the Facility and the interest therein to be conveyed by this
Equipment Lease Agreement are not "Property" as defined in Article 9, Title 5-A of the
Public Authorities Law of the State because the Facility and the interests therein are securing
the financial obligations of the Company. The Facility and the leasehold interests therein
secure the Company's obligations to the Agency under the Recapture Agreement and this
Equipment Lease Agreement, including the Company's obligation to acquire, install, furnish,
equip and maintain the Facility on behalf of the Agency and the Company's obligation to
indemnify and hold harmless the Agency in accordance with the terms of this Equipment
Lease Agreement.
Section 3.3
Subordination of Equipment Lease Agreement. This Equipment Lease
Agreement and any and all modifications, amendments, renewals and extensions thereof is
subject and subordinate to any security agreement or security agreements which may be
granted by the Agency and/or the Company on the Facility or any portion thereof and to any
and all modifications, amendments, consolidations, extensions, renewals, replacements and
increases thereof.
ARTICLE IV
ACQUISITION, INSTALLATION, FURNISHING AND EQUIPPING OF THE FACILITY
Section 4.1

Equipping of Facility.

(a)
The Company agrees that, on behalf of the Agency, it will acquire, install,
furnish and equip the Facility.
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(b)
A valid title or a valid leasehold interest in the Facility shall vest in the
Agency immediately upon the Company's obtaining an interest in or to such portion of the
Facility. The Company shall execute, deliver and record or file all instruments necessary or
appropriate to so vest such title or leasehold interest or subleasehold interest in or to the
Agency and shall take all action necessary or appropriate to protect such title against claims
of any third Persons.
(c)
The Agency hereby appoints the Company its true and lawful agent, and the
Company hereby accepts such agency appointment (i) to purchase, lease, sublease, install,
furnish and equip the Facility, (ii) to make, execute, acknowledge and deliver any contracts,
orders, receipts, writings and instructions with any other Persons, and in general to do all
things which may be requisite or proper, all for purchasing, leasing, subleasing, installing
furnishing and equipping the Facility with the same powers and with the same validity as the
Agency could do if acting on its own behalf, (iii) to pay all fees, costs and expenses incurred
in the purchasing, leasing, subleasing, installation, furnishing and equipping of the Facility,
and (iv) to ask, demand, sue for, levy, recover and receive all such sums or money, debts,
dues and other demands whatsoever which may be due, owing and payable to the Agency
under the terms of any contract, order, receipt, or writing in connection with the acquisition,
leasing, installation, furnishing and equipping of the Facility, and to enforce the provisions of
any contract, agreement, obligation, bond or other performance security. This agency
appointment expressly excludes the Company from purchasing motor vehicles, including any
cars, trucks, vans or buses which are licensed by the Department of Motor Vehicles for use
on public highways or streets.
(d)
The Agency shall enter into, and accept the assignment of, such contracts or
leases as the Company may request in order to effectuate the purposes of this Section 4.1.
(e)
The Company, as agent for the Agency, shall comply with all provisions of
the Labor Law of the State applicable to the acquisition, installation, furnishing and
equipping of the Facility and shall include in all contracts all provisions which may be
required to be inserted therein by such provisions.
Section 4.2
Remedies to be Pursued Against Contractors, Subcontractors,
Materialmen and their Suretiesln the event of a default by any contractor, subcontractor,
materialman or other Person under any contract made by it in connection with the Facility or
in the event of a breach of warranty or other liability with respect to any materials,
workmanship, or performance guaranty, the Company at its expense, either separately or in
conjunction with others, may pursue any and all remedies available to it and the Agency, as
appropriate, against the contractor, subcontractor, materialman or other Person so in default
and against any surety for the performance of such contract. The Company, in its own name
or in the name of the Agency, may prosecute or defend any action or proceeding or take any
other action involving any such contractor, subcontractor, materialman or surety or other
Person which the Company deems reasonably necessary, and in such event the Agency, at
the Company's expense, hereby agrees to cooperate fully with the Company and to take all
action necessary to effect the substitution of the Company for the Agency in any such action
or proceeding.
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Section 4.3

Sales Tax Exemption.

(a)
Agency's Exempt Status.
The
Agency
constitutes
a
corporate
governmental agency and a public benefit corporation under the laws of the State of New
York, and therefore, in the exercise of its governmental functions, is exempt from the
imposition of Sales and Use Taxes. As an exempt governmental entity, no exempt
organization identification number has been issued to the Agency nor is one required.
Notwithstanding the foregoing, the Agency makes no representation to the Company, any
Agent or any third party that any Sales Tax Exemption is available under this Equipment
Lease Agreement.
(b)
Scope of Authorization of Sales Tax Exemption. The Agency hereby
authorizes the Company, subject to the terms and conditions of this Equipment Lease
Agreement, to act as its agent in connection with the Facility for the purpose of effecting
purchases and leases of Eligible Items so that such purchases and leases are exempt from the
imposition of Sales and Use Taxes. The Agency's authorization with respect to such Sales
Tax Exemption provided to the Company and its Agents pursuant to this Equipment Lease
Agreement and any Sales Tax Agent Authorization Letters issued hereunder shall be subject
to the following limitations:
(i)
The Sales Tax Exemption shall be effective only for a term
commencing on the Closing Date and expiring upon the earliest of (A) the
termination of this Equipment Lease Agreement, (B) March 31, 2031, or (C) the
termination of the Sales Tax Exemption authorization pursuant to Section 10.2 of this
Equipment Lease Agreement.
(ii)
The Sales Tax Exemption authorization set forth herein shall
automatically be suspended upon written notice to the Company that the Company is
in default under this Equipment Lease Agreement until such default is cured to the
satisfaction of the Agency.
(iii)
The Sales Tax Exemption authorization shall be subject to all of the
terms, conditions and provisions of this Equipment Lease Agreement.
(iv)
The Sales Tax Exemption shall only be utilized for Eligible Items
which shall be purchased, incorporated, completed or installed for use only by the
Company at the Premises (and not with any intention to sell, transfer or otherwise
dispose of any such Eligible Item to a Person as shall not constitute the Company), it
being the intention of the Agency and the Company that the sales and use tax
exemption shall not be made available with respect to any Eligible Item unless such
item is used solely by the Company at the Premises.
(v)

The Sales Tax Exemption shall not be used for any Ineligible Item.

(vi)
The Sales Tax Exemption shall not be used to benefit any person or
entity, including any tenant or subtenant located at the Premises, other than the
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Company, without the prior written consent of the Agency.
(vii) By execution by the Company of this Equipment Lease Agreement,
the Company agrees to accept the terms hereof and represents and warrants to the
Agency that the use of the Sales Tax Exemption by the Company or by any Agent is
strictly for the purposes stated herein.
(viii) Upon the Termination Date, the Company and each Agent shall cease
being agents of the Agency, and the Company shall immediately notify each Agent in
writing of such termination and that the Sales Tax Agent Authorization Letter issued
to any such Agent is likewise terminated.
(ix)
The Company agrees that the aggregate amount of Sales Tax Savings
realized by the Company and by each Agent in connection with the Facility shall not
exceed in the aggregate the Maximum Sales Tax Savings Amount.
(c)
Procedures for Appointing Agents. If the Company desires to seek the
appointment of a contractor, a subcontractor or other party to act as the Agency's agent (an
"Agent") for the purpose of effecting purchases which are eligible for the Sales Tax
Exemption pursuant to authority of this Equipment Lease Agreement, it must complete the
following steps:
(i)

General Municipal Law Section 874(9) and Form ST-60 and the
regulations relating thereto require that within thirty (30) days of the
date that the Agency appoints a project operator or other person or
entity to act as agent of the Agency for purposes of extending a sales
or use tax exemption to such person or entity, the Agency must file a
completed Form ST-60 with respect to such person or entity.
Accordingly, for each Agent, the Company must complete and submit
Form ST-60 to the Agency. The Agency will furnish a copy of such
filed Form ST-60 to the Company upon request.

(ii)

The appointment of each such Agent as an agent for the Agency shall
be effective only upon execution by the Agency and the Agent of a
Sales Tax Agent Authorization Letter in the form attached hereto as
Exhibit B, following receipt of the completed Form ST-60 by the
Agency.
The determination whether or not to approve the
appointment of an Agent shall be made by the Agency, in its sole
discretion. If executed, a completed copy of the Sales Tax Agent
Authorization Letter shall be sent to the Company. The Company shall
provide a copy of such executed Sales Tax Agent Authorization Letter
together with a copy of this Equipment Lease Agreement to the Agent
within five (5) Business Days after receipt thereof by the Company.
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(iii)

The Company shall ensure that each Agent shall observe and comply
with the terms and conditions of its Sales Tax Agent Authorization
Letter and this Equipment Lease Agreement.

(d)
Form ST-60 Not an Exemption Certificate. The Company acknowledges that
the executed Form ST-60 designating the Company or any Agent as an agent of the Agency
shall not serve as a sales or use tax exemption certificate or document. Neither the Company
nor any other Agent may tender a copy of the executed Form ST-60 to any person required to
collect sales tax as a basis to make such purchases exempt from tax. No such person required
to collect sales or use taxes may accept the executed Form ST-60 in lieu of collecting any tax
required to be collected. THE CIVIL AND CRIMINAL PENALTIES FOR MISUSE OF
A COPY OF FORM ST-60 AS AN EXEMPTION CERTIFICATE OR DOCUMENT
OR FOR FAILURE TO PAY OR COLLECT TAX SHALL BE AS PROVIDED IN
THE TAX LAW. IN ADDITION, THE USE BY AN AGENT, THE COMPANY, OR
OTHER PERSON OR ENTITY OF SUCH FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT SHALL BE DEEMED TO BE, UNDER ARTICLES
TWENTY EIGHT AND THIRTY SEVEN OF THE TAX LAW, THE ISSUANCE OF
A FALSE OR FRAUDULENT EXEMPTION CERTIFICATE OR DOCUMENT
WITH THE INTENT TO EVADE TAX.
(e)
Form ST-123 Requirement. As an agent of the Agency, the Company agrees
that it will, and will cause each Agent to, present to each seller or vendor a completed and
signed Form ST-123 for each contract, agreement, invoice, bill or purchase order entered into
by the Company or by any Agent, as agent for the Agency, for the acquisition, installation,
furnishing and equipping of the Facility. Form ST-123 requires that each seller or vendor
accepting Form ST-123 identify the Facility on each bill and invoice for purchases and
indicate on the bill or invoice that the Agency or Agent or Company, as project operator of
the Agency, was the purchaser. The Company shall retain copies of all such contracts,
agreements, invoices, bills and purchase orders for a period of not less than six years from
the date thereof. For each Agent the Form ST-123 shall be completed as follows: (i) the
"Project Information" section of Form ST-123 should be completed using the name and
address of the Facility as indicated on the Form ST-60 used to appoint the Agent; (ii) the date
that the Agent was appointed as an agent should be completed using the date of the Agent's
Sales Tax Agent Authorization Letter; and (iii) the "Exempt purchases" section of Form ST123 should be completed by marking "X" in box "A" only.
(f)
Form ST-340 Filing Requirement. The Company shall annually (currently,
by each February 28th with respect to the prior calendar year) file a Form ST-340 with
NYSDTF with a copy to the Agency, in a manner and consistent with such regulations as is
or may be prescribed by the Commissioner of NYSDTF, of the value of all Sales Tax
Savings claimed by the Company and each Agent in connection with the Facility. Should the
Company fail to comply with the foregoing requirement, upon written notice from the
Agency to the Company and the Company's failure to remedy such failure within thirty (30)
days of such notice, the Company and each Agent shall immediately cease to be agents of the
Agency in connection with the Facility without any further action of the Agency and the
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Company shall immediately and without demand notify each Agent appointed by the Agency
in connection with the Facility of such termination.
(g)
Sales Tax Registry Filing Requirement. No later than August 1st of each year,
the Company shall file with the Agency a completed Sales Tax Registry, in the form attached
hereto as Exhibit C, which accounts for all Sales Tax Savings realized by the Company and
each Agent during the prior annual period ending on the preceding June 30th (or such shorter
period beginning on the Closing Date and ending on the preceding June 30th), unless the
Termination Date occurred prior to such June 30th. Within ten (10) days after the
Termination Date, the Company shall file with the Agency a completed Sales Tax Registry
which accounts for all Sales Tax Savings realized by the Company and each Agent during
the period from the preceding July 1st to the Termination Date.
(h)

Special Provisions Relating to State Sales Tax Savings.
(i)

The Company covenants and agrees to comply, and to cause each of
its contractors, subcontractors, Agents, persons or entities to comply,
with the requirements of General Municipal Law Sections 875(1) and
(3) (the "Special Provisions"), as such provisions may be amended
from time to time. In the event of a conflict between the other
provisions of this Equipment Lease Agreement and the Special
Provisions, the Special Provisions shall control.

(ii)

The Company acknowledges and agrees that pursuant to General
Municipal Law Section 875(3) the Agency shall have the right to
recover, recapture, receive, or otherwise obtain from the Company
State Sales Tax Savings taken or purported to be taken by the
Company, any Agent or any other person or entity acting on behalf of
the Company to which the Company is not entitled or which are in
excess of the Maximum Sales Tax Savings Amount or which are for
property or services not authorized or taken in cases where the
Company, any Agent or any other person or entity acting on behalf of
the Company failed to comply with a material term or condition to use
property or services in the manner required by this Equipment Lease
Agreement. The Company shall, and shall require each Agent and any
other person or entity acting on behalf of the Company, to cooperate
with the Agency in its efforts to recover, recapture, receive, or
otherwise obtain such State Sales Tax Savings and shall promptly pay
over any such amounts to the Agency that it requests. The failure to
pay over such amounts to the Agency shall be grounds for the
Commissioner of the New York State Department of Taxation and
Finance (the "Commissioner") to assess and determine State Sales
and Use Taxes due from the Company under Article Twenty-Eight of
the New York State Tax Law, together with any relevant penalties and
interest due on such amounts.
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(i)
Subject to the prov1s10ns of Section 4.4(h) hereof, in the event that the
Company or any Agent shall utilize the Sales Tax Exemption in violation of the provisions of
this Equipment Lease Agreement or any Sales Tax Agent Authorization Letter, the Company
shall promptly deliver notice of same to the Agency, and the Company shall, upon demand
by the Agency, pay to or at the direction of the Agency a return of sales or use tax
exemptions in an amount equal to all such unauthorized sales or use tax exemptions together
with interest at the rate of twelve percent (12%) per annum compounded daily from the date
and with respect to the dollar amount for which each such unauthorized sales or use tax
exemption was availed ofby the Company or any Agent (as applicable).

(i)
Upon request by the Agency with reasonable notice to the Company, the
Company shall make available at the Premises at reasonable times to the Agency and/or the
Independent Accountant during the Company's regular hours of operations all such books,
records, contracts, agreements, invoices, bills or purchase orders of the Company and any
Agent, and require all appropriate officers and employees of the Company to respond to
reasonable inquiries by the Agency and/or the Independent Accountant, as shall be necessary
(y) to indicate in reasonable detail those costs for which the Company or any Agent shall
have utilized the Sales Tax Exemption and the dates and amounts so utilized, and (z) to
permit the Agency to determine any amounts owed by the Company under this Section 4.4.
Section 4.4

Recapture of Agency Benefits.

(a) It is understood and agreed by the parties hereto that the Agency is entering into
this Lease Agreement in order to provide financial assistance to the Company for the Facility
and to accomplish the public purposes of the Act. In consideration therefor, the Company
hereby agrees as follows:
(i)
If there shall occur a Recapture Event after the Closing Date, but on
or before December 31, 2023, the Company shall pay to the Agency, or to the State of New
York, if so directed by the Agency (except as otherwise specified below) as a return of public
benefits conferred by the Agency, one hundred percent ( 100%) of the Recaptured Benefits
(as defined below);
(ii)
If there shall occur a Recapture Event on or after January 1, 2024 but
on or before December 31, 2025, the Company shall pay to the Agency, or to the State of
New York, if so directed by the Agency ( except as otherwise specified below) as a return of
public benefits conferred by the Agency, seventy-five percent (75%) of the Recaptured
Benefits;
(iii)
If there shall occur a Recapture Event on or after January 1, 2026 but
on or before December 31, 2027, the Company shall pay to the Agency, or to the State of
New York, if so directed by the Agency ( except as otherwise specified below) as a return of
public benefits conferred by the Agency, fifty percent (50%) of the Recaptured Benefits;

(iv)
if there shall occur a Recapture Event on or after January 1, 2028 but
on or before December 31, 2029, the Company shall pay to the Agency, or to the State of
New York, if so directed by the Agency ( except as otherwise specified below) as a return of
public benefits conferred by the Agency, twenty-five percent (25%) of the Recaptured
Benefits; and
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(v)
If there shall occur a Recapture Event on or after January 1, 2030, the
Company shall not be obligated to pay to the Agency, or to the State of New York, any of the
Recaptured Benefits.
(b)
The term "Recaptured Benefits" shall mean all direct monetary benefits, tax
exemptions and abatements and other financial assistance, if any, derived solely from
the Agency's participation in the transaction contemplated by the Equipment Lease
Agreement including, but not limited to, the amount equal to 100% of Sales Tax
Exemption savings realized by or for the benefit of the Company, including any
savings realized by any Agent, pursuant to the Equipment Lease Agreement and each
Sales Tax Agent Authorization Letter issued in connection with the Facility (the
"Sales Tax Savings"); which Recaptured Benefits from time to time shall upon the
occurrence of a Recapture Event in accordance with the provisions of Section 1(c)
below and the declaration of a Recapture Event by notice from the Agency to the
Company be payable directly to the Agency or the State of New York if so directed
by the Agency.
(c)

The term "Recapture Event" shall mean any of the following events:

( 1)
The occurrence and continuation of an Event of Default under the Equipment
Lease Agreement (other than as described in clause (e) below) which remains
uncured beyond any applicable notice and/or grace period, if any, provided
thereunder; or
(2)
The Facility shall cease to be a "Project" within the meaning of the Act, as in
effect on the Closing Date through the act or omission of the Company; or
(3)
The sale of the Facility (excluding any sale provided for in Section 9.3 of the
Equipment Lease Agreement) or closure of the Facility and/or departure of the
Company from Ontario County, except as due to casualty, condemnation or force
majeure as provided below; or
(4)
Failure of the Company to create or cause to be maintained the number of full
time equivalent ("FTE") jobs at the Facility as defined in Section 8.13 of the
Equipment Lease Agreement, which failure is not reflective of the business
conditions of the Company, including without limitation loss of major sales,
revenues, distribution or other adverse business developments and/or local, national
or international economic conditions, trade issues or industry wide conditions; or
(5)
Any significant deviations from the information and data provided to the
Agency in the Company's application for assistance which would constitute a
significant diminution of the Company's activities in, or commitment to, Ontario
County, New York; or
(6)
The Company receives Sales Tax Savings in connection with the acquisition,
construction, renovation and equipping of the Facility in excess of the Maximum
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Sales Tax Savings Amount; provided, however, that the foregoing shall constitute a
Recapture Event with respect to the Sales Tax Savings in excess of the Maximum
Sales Tax Savings Amount only. It is further provided that failure to repay the excess
Sales Tax Savings within thirty (30) days after notice thereof shall constitute a
Recapture Event with respect to all Recapture Benefits.
(d)
Furthermore, notwithstanding the foregoing, a Recapture Event shall not be
deemed to have occurred if the Recapture Event shall have arisen as a result of (i) a
"force majeure" event (as more particularly defined in the Equipment Lease
Agreement), (ii) a taking or condemnation by governmental authority of all or part of
the Facility, or (iii) the inability or failure of the Company after the Facility shall have
been destroyed or damaged in whole or in part (such occurrence a "Loss Event") to
rebuild, repair, restore or replace the Facility to substantially its condition prior to
such Loss Event, which inability or failure shall have arisen in good faith on the part
of the Company or any of its affiliates so long as the Company or any of its affiliates
have diligently and in good faith using commercially reasonable efforts pursued the
rebuilding, repair, restoration or replacement of the Facility or part thereof.
(e)
The Company covenants and agrees to furnish the Agency with written
notification (i) within sixty (60) days of the end of each calendar year of the number
of FTEs located at the Facility for such calendar year, and (ii) within thirty (30) days
of actual notice of any facts or circumstances which would likely lead to a Recapture
Event or constitute a Recapture Event hereunder. The Agency shall notify the
Company of the occurrence of a Recapture Event hereunder, which notification shall
set forth the terms of such Recapture Event.
In the event any payment owing by the Company under this Section shall not
be paid on demand by the Agency, such payment shall bear interest from the date of
such demand at a rate equal to one percent (1 % ) plus the Prime Rate, but in no event
at a rate higher than the maximum lawful prevailing rate, until the Company shall
have made such payment in full, together with such accrued interest to the date of
payment, to the Agency (except as otherwise specified above).
(f)

(g)
The Agency shall be entitled to deduct all reasonable out of pocket expenses
of the Agency, including without limitation, reasonable legal fees, incurred in
connection with the recovery of all amounts due under this Recapture Agreement,
from amounts received by the Agency pursuant to this Recapture Agreement.

ARTICLE V
DEMISING CLAUSES AND RENTAL PROVISIONS
Section 5.1
Demise of Facility. The Agency hereby leases the Facility, as
particularly described in Exhibit A attached hereto, to the Company and the Company hereby
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takes the Facility from the Agency upon the terms and conditions of this Equipment Lease
Agreement.
Section 5.2

Duration of Equipment Lease Term; Quiet Enjoyment.

(a)
The Agency shall deliver to the Company sole and exclusive possession of the
Facility (subject to Sections 3.3, 8.3 and 10.2 hereof) and the leasehold interest or
subleasehold interest created hereby shall commence on the Closing Date and the Company
shall accept possession of the Facility on the Closing Date.
(b)
Except as provided in Section 10.2 hereof, the leasehold interest created
hereby shall terminate at 11 :59 p.m. on _ _ _ _ , 2031 or on such earlier date as may be
permitted by Section 11.1 and Article XI hereof (the "Equipment Lease Term").
(c)
Except as provided in Sections 3.3, 8.3 and 10.2 hereof, the Agency shall
neither take nor suffer or permit any action to prevent the Company during the Equipment
Lease Term from having quiet and peaceable possession and enjoyment of the Facility and
will, at the request of the Company and at the Company's cost, cooperate with the Company
in order that the Company may have quiet and peaceable possession and enjoyment of the
Facility as hereinabove provided.
Section 5. 3

Rents and Other Amounts Payable.

(a)
The Company shall pay basic rent for the Facility throughout the term of this
Equipment Lease Agreement as follows: One Dollar ($1.00) per year commencing on the
Closing Date and continuing on the first Business Day of each and every January thereafter
during the term of this Equipment Lease Agreement.
(b)
In addition to the payments of basic rent pursuant to Section 5.3(a) hereof,
throughout the Equipment Lease Term, the Company shall pay to the Agency as additional
rent, within thirty (30) days of the receipt of demand therefor, an amount equal to, without
duplication, the sum of the reasonable expenses of the Agency and the members thereof
incurred (i) by reason of the Agency's ownership, financing, leasing or subleasing of the
Facility or (ii) in connection with the carrying out of the Agency's duties and obligations
under the Agency Documents, the payment of which is not otherwise provided for under this
Equipment Lease Agreement. The foregoing shall not be deemed to include any annual or
continuing administrative or management fee beyond any initial administrative fee or fee for
services rendered by the Agency.

.

(c)
The Company, under the provisions of this Section 5.3, agrees to make the
above-mentioned payments in immediately available funds and without any further notice in
lawful money of the United States of America. In the event the Company shall fail to timely
make any payment required in Section 5.3(a) or 5.3(b), the Company shall pay the same
together with interest on such payment at a rate equal to two percent (2%) plus the Prime
Rate, but in no event at a rate higher than the maximum lawful prevailing rate, from the date
on which such payment was due until the date on which such payment is made.
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Section 5.4
Obligations of Company Hereunder Unconditional. The obligations of
the Company to make the payments required in Section 5.3 hereof, and to perform and
observe any and all of the other covenants and agreements on its part contained herein shall
be a general obligation of the Company, and shall be absolute and unconditional irrespective
of any defense or any rights of setoff, recoupment or counterclaim it may otherwise have
against the Agency. The Company agrees it will not (i) suspend, discontinue or abate any
payment required hereunder, (ii) knowingly fail to observe any of its other covenants or
agreements in this Equipment Lease Agreement or (iii) terminate this Equipment Lease
Agreement for any cause whatsoever unless and until all obligations of the Company to the
Agency have been satisfied.
Subject to the foregoing prov1s10ns, nothing contained in this Section shall be
construed to release the Agency from the performance of any of the agreements on its part
contained in this Equipment Lease Agreement or to affect the right of the Company to seek
reimbursement, and in the event the Agency should fail to perform any such agreement, the
Company may institute such separate action against the Agency as the Company may deem
necessary to compel performance or recover damages for non-performance, and the Agency
covenants that it will not take, suffer or permit any action which will adversely affect, or
create any defect in its title to the Facility or which will otherwise adversely affect the rights
or interest of the Company in the Facility hereunder, except upon written consent of the
Company.
ARTICLE VI
MAINTENANCE AND INSURANCE
Section 6.1

Maintenance and Modifications of Facility by Company.

The Company shall not abandon the Facility or cause or permit any waste to the
Facility in violation of the terms of the Premises Lease. During the Equipment Lease Term,
the Company shall not remove any part of the Facility outside of the jurisdiction of the
Agency except for any part of the Facility released from the provisions of this Equipment
Lease Agreement due to damage, destruction or obsolescence and shall (i) keep the Facility
in as reasonably safe condition as its operations shall permit; (ii) make all necessary repairs
and replacements to the Facility (whether ordinary or extraordinary, structural or
nonstructural, foreseen or unforeseen) as required under the Premises Lease; and (iii) operate
the Facility in a sound and economic manner.
Section 6.2
Insurance Required. At all times throughout the Equipment Lease
Term, in compliance with the Premises Lease unless otherwise provided herein the Company
shall, at its sole cost and expense, maintain or cause to be maintained insurance with respect
to the Facility against such risks and for such amounts as are customarily insured by
businesses of like size and type and shall pay, as the same become due and payable, all
premiums with respect thereto, including, but not necessarily limited to:
(a)
Insurance against loss or damage by fire, lightning and other casualties
customarily insured against, with a uniform standard extended coverage endorsement, such
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insurance to be in an amount not less than the full replacement value of the Facility, as
determined by a recognized appraiser or insurer selected by the Company.
(b)
Workers' compensation insurance, disability benefits insurance and each other
form of insurance which the Company is required by law to provide, covering loss resulting
from injury, sickness, disability or death of employees, of the Company. This coverage shall
be in effect from and after the first date that any employees of the Company, any contractor
or subcontractor first occupy the Premises.
(c)
Insurance protecting the Agency and the Company against loss or losses from
liability imposed by law or assumed in any written contract (including the contractual
liability assumed by the Company under Section 8.2 hereof) and arising from personal injury,
including bodily injury or death, or damage to the property of others, caused by an accident
or occurrence with a limit of liability of not less than $1,000,000 (combined single limit for
personal injury, including bodily injury or death, and property damage), comprehensive
automobile liability including all owned, non-owned and hired autos with a limit of liability
of not less than $1,000,000 (combined single limit or equivalent for personal injury,
including bodily injury or death, and property damage) and with a blanket excess liability
coverage in an amount not less than $5,000,000 combined single limit or equivalent
protecting the Agency and the Company against any loss or liability or damage for personal
injury, including bodily injury or death, or property damage.
Section 6.3

Additional Provisions Respecting Insurance.

(a)
All insurance required by Section 6.4 hereof shall be procured and maintained
in financially sound and generally recognized responsible insurance companies authorized to
write such insurance in the State and selected by the entity required to procure the same. The
company issuing the policies required by Section 6.4 shall be rated "A" or better by A.M.
Best Co., Inc. in Best's Key Rating Guide. Such insurance may be written with deductible
amounts comparable to those on similar policies carried by other companies engaged in
businesses similar in size, character and other respects to those in which the procuring entity
is engaged. All policies evidencing the insurance required by Sections 6.4 shall provide for
payment of the losses to the Company or the Agency as their respective interests may appear
hereof and shall provide for at least thirty (30) days' prior written notice of the restriction,
cancellation or modification thereof to the Agency. The policy evidencing the insurance
required by Section 6.4(c) hereof shall name the Agency as an additional insured. The
policies under Section 6.4(a) shall contain appropriate waivers of subrogation, in accordance
with the Company's indemnification obligations.
(b)
The policies (or certificates or binders) of insurance required by
Sections 6.4(a) and (c) hereof shall be deposited with the Agency on or before the Closing
Date. The Company shall deliver to the Agency before the first Business Day of each
calendar year thereafter a certificate dated not earlier than the immediately preceding month
reciting that there is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance of the types and in the amounts required by Section 6.4 hereof and
complying with the additional requirements of Section 6.5(a) hereof. Prior to the expiration
of each such policy or policies, the Company shall furnish to the Agency and any other
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appropriate Person a new certificate or certificates of insurance or evidence that such policy
or policies are no longer required by this Equipment Lease Agreement. The Company shall
provide such further information with respect to the insurance coverage required by this
Equipment Lease Agreement as the Agency may from time to time reasonably require.
Section 6.4
Application of Net Proceeds of Insurance. The Net Proceeds of the
insurance carried pursuant to the provisions of Section 6.4 hereof shall be applied as follows:
(i) the Net Proceeds of the insurance required by Section 6.4(a) hereof shall be applied as
provided in Section 7.1 hereof and (ii) the Net Proceeds of the insurance required by
Sections 6.4(b) and (c) hereof shall be applied toward extinguishment or satisfaction of the
liability with respect to which such insurance proceeds may be paid and the excess, if any,
shall be paid to the Company.
ARTICLE VII
DAMAGE OR DESTRUCTION OF THE FACILITY
Section 7.1

Damage or Destruction of the Facility.

(a)
If the Facility shall be damaged or destroyed (in whole or in part) at any time
during the Equipment Lease Term:
(i)
the Agency shall have no obligation to replace, repair, rebuild or
restore the Facility; and
(ii)
there shall be no abatement or reduction in the amounts payable by the
Company under this Equipment Lease Agreement (whether or not the Facility
is replaced, repaired, rebuilt or restored); and
(iii)
and

the Company shall promptly give written notice thereof to the Agency;

(iv)
except as set forth in paragraph (d) below, upon the occurrence of such
damage or destruction, the Net Proceeds derived from the insurance shall be
paid to the Company; and
(v)
the Company shall have the option to terminate this Equipment Lease
Agreement pursuant to Article XI hereof or to promptly replace, repair,
rebuild or restore the Facility or the damaged part or component thereof to
substantially the same condition and value as an operating entity as existed
prior to such damage or destruction, with such changes, alterations and
modifications as may be desired by the Company, provided that such changes,
alterations or modifications to the Facility do not so change the nature of the
Facility that it does not constitute a "Project" as such term is defined in the
Act and provided that the Facility will be subject to no Liens other than
Permitted Encumbrances; and
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(vi)
the Agency shall have the right to terminate this Equipment Lease
Agreement pursuant to Section 10.2 hereof if the Company does not promptly
replace, repair, rebuild or restore the Facility or the damaged part or
component thereof as described in (v) above.
(b)
All such repair, replacement, rebuilding, restoration or relocation of the
Facility shall be effected with due diligence in a good and workmanlike manner in
compliance with all applicable legal requirements, shall be promptly and fully paid for by the
Company in accordance with the terms of the applicable contracts, and shall automatically
become a part of the Facility as if the same were specifically described herein. Any balance
of such Net Proceeds remaining after payment of all costs of replacement, repair, rebuilding,
restoration or relocation shall be retained by the Company.
(c)
The Company shall have the right to settle and adjust all claims under any
policies of insurance required by Section 6.4(a) hereof on behalf of the Agency and on its
own behalf.
(d)
If the Company shall exercise its option to terminate this Equipment Lease
Agreement pursuant to Section 11.1 hereof, the Net Proceeds derived from such insurance
shall be applied to the payment of the amounts required to be paid by Section 11 .2 hereof and
any balance remaining thereafter shall be retained by the Company. If an Event of Default
hereunder shall have occurred and the Agency shall have exercised its remedies under
Section 10.2 hereof: such Net Proceeds shall be applied to the payment of the amounts
required to be paid by Section 10.2 and Section 10.4 hereof and any balance remaining
thereafter shall be retained by the Company.
ARTICLE VIII
SPECIAL COVENANTS
Section 8.1
No Warranty of Condition or Suitability by Agency. THE AGENCY
HAS MADE AND MAKES NO REPRESENTATION OR WARRANTY
WHATSOEVER, EITHER EXPRESS OR IMPLIED, WITH RESPECT TO THE
MERCHANTABILITY, CONDITION, FITNESS, DESIGN, OPERATION OR
WORKMANSHIP OF ANY PART OF THE FACILITY, ITS FITNESS FOR ANY
PARTICULAR PURPOSE, THE QUALITY OR CAPACITY OF THE MATERIALS
IN THE FACILITY, OR THE SUITABILITY OF THE FACILITY FOR THE
PURPOSES OR NEEDS OF THE COMPANY OR THE EXTENT TO WHICH
FUNDS AVAILABLE TO THE COMPANY WILL BE SUFFICIENT TO PAY THE
COST OF COMPLETION OF THE FACILITY.
THE COMPANY
ACKNOWLEDGES THAT THE AGENCY IS NOT THE MANUFACTURER OF
THE EQUIPMENT NOR THE MANUFACTURER'S AGENT NOR A DEALER
THEREIN. THE COMPANY, ON BEHALF OF ITSELF IS SATISFIED THAT THE
FACILITY IS SUITABLE AND FIT FOR PURPOSES OF THE COMPANY. THE
AGENCY SHALL NOT BE LIABLE IN ANY MANNER WHATSOEVER TO THE
COMP ANY OR ANY OTHER PERSON FOR ANY LOSS, DAMAGE OR EXPENSE
OF ANY KIND OR NATURE CAUSED, DIRECTLY OR INDIRECTLY, BY THE
PROPERTY OF THE FACILITY OR THE USE OR MAINTENANCE THEREOF
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OR THE FAILURE OF OPERATION THEREOF, OR THE REPAIR, SERVICE OR
ADJUSTMENT THEREOF, OR BY ANY DELAY OR FAILURE TO PROVIDE ANY
SUCH MAINTENANCE, REPAIRS, SERVICE OR ADJUSTMENT, OR BY ANY
INTERRUPTION OF SERVICE OR LOSS OF USE THEREOF OR FOR ANY LOSS
OF BUSINESS HOWSOEVER CAUSED.
Section 8.2

Hold Harmless Provisions.

(a)
The Company agrees that the Agency or any of its members, directors,
officers, agents (except the Company) or employees shall not be liable for and agrees to
defend, indemnify, release and hold the Agency harmless from and against any and all
(i) liability for loss or damage to Property or injury to or death of any and all Persons that
may be occasioned by, directly or indirectly, any cause whatsoever pertaining to the Facility
or arising by reason of or in connection with the occupation or the use thereof or the presence
of any Person or Property on, in or about the Facility or (ii) liability arising from or expense
incurred by the Agency's acquisition, leasing, subleasing, use and operation of the Facility,
including without limiting the generality of the foregoing, all claims arising from the breach
by the Company of any of its covenants contained herein, the exercise by the Company of the
authority conferred upon it pursuant to this Equipment Lease Agreement and all causes of
action and reasonable attorneys' fees and any other expenses incurred in defending any suits
or actions which may arise as a result of any of the foregoing, provided that any such losses,
damages, liabilities or expenses of the Agency are not incurred or do not result from the
gross negligence or intentional or willful wrongdoing of the Agency or any of its members,
directors, officers, agents or employees.
The foregoing indemnities shall apply
notwithstanding the fault or negligence in part of the Agency, or any of its members,
directors, officers, agents (except the Company) or employees and irrespective of the breach
of a statutory obligation or the application of any rule of comparative or apportioned liability.
The foregoing indemnities are limited only to the extent of any prohibitions imposed by law,
and upon the application of any such prohibition by the final judgment or decision of a
competent court of law, the remaining provisions of these indemnities shall remain in full
force and effect.
(b)
Notwithstanding any other provisions of this Equipment Lease Agreement, the
obligations of the Company pursuant to this Section 8.2 shall remain in full force and effect
after the termination of this Equipment Lease Agreement until the expiration of the period
stated in the applicable statute of limitations during which a claim, cause of action or
prosecution relating to the -matters herein described may be brought and payment in full or
the satisfaction of such claim, cause of action or prosecution relating to the matters herein
described and the payment of all expenses and charges incurred by the Agency, or its
respective members, directors, officers, agents and employees, relating to the enforcement of
the provisions herein specified.
(c)
In the event of any claim against the Agency, or its respective members,
directors, officers, agents or employees by any employee or contractor of the Company or
anyone directly or indirectly employed by any of them or anyone for whose acts any of them
may be liable, the obligations of the Company hereunder shall not be limited in any way by
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any limitation on the amount or type of damages, compensation, disability benefits or other
employee benefit acts.
Section 8.3
Right to Inspect Facility. The Agency and its duly authorized agents
shall have the right at all reasonable times during the Company's ordinary hours of
operations, upon reasonable notice, to inspect the Facility. The Agency will cooperate, and
will cause its agents to cooperate, with the reasonable requirements and directions of the
Company during any such inspection of the Facility including, without limitation, any such
requirements and direction intended to protect the confidentiality of any of the Company's
operations.
Section 8.4
Company to Maintain Its Existence. The Company agrees that during
the term of this Equipment Lease Agreement, it will maintain its existence, will not dissolve,
liquidate or otherwise dispose of substantially all of its assets, and will not consolidate with
or merge into another entity or permit one or more entities to consolidate with or merge
into it without, in each case, the prior written consent of the Agency which such consent shall
not be unreasonably withheld, conditioned or delayed, provided, however, that the Agency's
consent shall not be required in those instances in which the Agency's consent is not required
pursuant to Section 9.3 of this Equipment Lease Agreement.
Section 8.5
Qualification in State. The Company throughout the term of this
Equipment Lease Agreement shall continue to be duly authorized to do business in the State.
Section 8.6
Agreement to File Annual Statements and Provide Information. The
Company shall file with the NYSDTF an annual statement of the value of all sales and use
tax exemptions claimed in connection with the Facility in compliance with Sections 874(8)
of the New York State General Municipal Law (the "GML"). The Company shall also
provide the Agency with the information necessary for the Agency to comply with Section
874(9) of the GML. The Company shall submit a copy of such annual statement to the
Agency at the time of filing with the NYSDTF. The Company further agrees whenever
requested by the Agency to provide and certify or cause to be provided and certified such
information concerning the Company, its finances, its operations, its employment and its
affairs necessary to enable the Agency to make any report required by law, governmental
regulation, including, without limitation, any reports required by the Act or the Public
Authorities Accountability Act of 2005 and the Public Authorities Reform Act of 2009, each
as amended from time to time, or any other reports required by the New York State Authority
Budget Office or the Office of the State Comptroller or any of the Agency Documents or the
Company Documents. Such information shall be provided within thirty (30) days following
written request from the Agency.
Section 8.7
Books of Record and Accounts; Financial Statements. The Company
at all times agrees to maintain proper accounts, records and books in which full and correct
entries shall be made, in accordance with generally accepted accounting principles, of all
transactions and events relating to the business and affairs of the Company applicable to the
Facility.
Section 8.8

Compliance With Orders, Ordinances, Etc.
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(a)
The Company, throughout the term of this Equipment Lease Agreement,
agrees that it will promptly comply, and cause any contractor, subcontractor or sublessee of
the Facility to comply, with all statutes, codes, laws, acts, ordinances, orders, judgments,
decrees, injunctions, rules, regulations, permits, licenses, authorizations, and written
directions and requirements of any federal, state, county, municipal or other governmental
agency with jurisdiction, ordinary or extraordinary, which now or at any time hereafter may
be applicable to the Facility or any part thereof, or to the acquisition, installation, furnishing
and equipping of the Facility, or to any use, manner of use or condition of the Facility, of all
federal, state, county, municipal and other governments, departments, commissions, boards,
courts, authorities, officials and officers having jurisdiction over the Facility, or any part
thereof, or of the acquisition, installation, furnishing and equipping of the Facility, or of any
use, manner of use, or condition of the Facility or any part thereof, and of any companies or
associations insuring the premises.
(b)
Notwithstanding the provisions of subsection (a) hereof, the Company may in
good faith contest the validity or the applicability of any requirement of the nature referred to
in such subsection (a) by appropriate legal proceedings conducted in good faith and with due
diligence. In such event, the Company may fail to comply with the requirement or
requirements so contested during the period of such contest and any appeal therefrom.
(c)
Notwithstanding the provisions of this Section 8.8, if, because of the
Company's breach or violation of the provisions of subsection (a) hereof (without giving
effect to subsection (b) hereof), the Agency, or any of its members, directors, officers, agents,
or employees, shall be threatened with a fine, liability, expense or imprisonment, then, upon
notice from the Agency, the Company shall immediately provide legal protection and/or pay
amounts reasonably necessary in the opinion of the Agency, and as the Agency's members,
directors, officers, agents and employees deem sufficient, to the extent permitted by
applicable law, to remove the threat of such fine, liability, expense or imprisonment. The
preceding shall not serve to limit or disclaim the Agency's liability to the Company for the
Agency's acts or omissions as permitted by applicable law, except that the Agency shall only
be liable to the Company for any injury to any person, any damage to any property or the
Facility, or any fine, liability, expense or imprisonment, resulting from any grossly negligent
or intentional action of any officer, employee, agent, representative, contractor, or
subcontractor acting on behalf of the Agency with respect to the Facility.
Section 8.9

Discharge of Liens and Encumbrances.

(a)
The Company, throughout the term of this Equipment Lease Agreement, shall
not permit or create or suffer to be permitted or created any Lien, except for Permitted
Encumbrances, upon the Facility or any part thereof by reason of any labor, services or
materials rendered or supplied or claimed to be rendered or supplied with respect to the
Facility or any part thereof.
(b)
Notwithstanding the provisions of subsection (a) hereof, the Company may in
good faith contest any such Lien. In such event, the Company may permit the items so
contested to remain undischarged and unsatisfied during the period of such contest and any
appeal therefrom, unless the Agency shall notify the Company that by nonpayment of any
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such item or items, the Facility or any part thereof may be subject to loss or forfeiture, in
which event the Company shall promptly secure payment of all such unpaid items by filing a
bond, in form and substance satisfactory to the Agency, thereby causing such Lien to be
removed or by taking such other actions as may be satisfactory to the Agency to protect its
interests. Mechanics' Liens shall be discharged or bonded within thirty (30) days following
the Company's receipt of notice of the filing or perfection thereof.
Section 8.10 Depreciation Deductions and Investment Tax Credit. The parties
agree that, as between them, the Company shall be entitled to all depreciation deductions, if
any, with respect to any depreciable property comprising a part of the Equipment and to any
investment credit with respect to any part of the Equipment.
Section 8.11 Security Agreements. The Agency and the Company agree to grant a
security interest in any Equipment financed with the proceeds of a loan to the lender of such
loan (in which event the Lien thereby created shall be deemed a Permitted Encumbrance), if
the security agreement is in a form and substance approved by the Agency and acceptable to
the Agency (and the Agency agrees to not unreasonably withhold or delay its approval of
such standard form security agreement) and if the security agreement contains the following
prov1s10ns:
Section I. No Recourse Against Agency. The general credit of
the Agency is not obligated or available for the payment of the
loan or any amount due and owing under the loan or the
security agreement. The lender will not look to the Agency or
any principal, member, director, officer or employee of the
Agency with respect to the indebtedness evidenced by this
security agreement or the loan documentation or any covenant,
stipulation, promise, agreement or obligation contained herein
or therein. In enforcing its rights and remedies under this
security agreement or the loan documentation, the lender will
look solely to the collateral covered by the security interest
granted by this security agreement and/or the Company for the
payment of the indebtedness secured by this security agreement
or the loan documentation and for the performance of the
provisions hereof or thereof. The lender will not seek a
deficiency or other money judgment against the Agency or any
principal, member, director, officer or employee of the Agency
and will not institute any separate action against the Agency by
reason of any default that may occur in the performance of any
of the terms and conditions of this security agreement or the
loan documentation. This agreement on the part of the lender
shall not be construed in any way so as to effect or impair the
lien of this security agreement or the lender's right to foreclose
or collect hereunder as provided by law or construed in any
way so as to limit or restrict any of the rights or remedies of the
lender in any foreclosure or collection proceedings or other
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enforcement of payment of the indebtedness secured hereby
out of and from the security given therefor. All covenants,
stipulations, promises, agreements and obligations are the
Agency's and not of any member, director, officer, employee
or agent (except the Company) of the Agency in his or her
individual capacity, and no recourse shall be had for the
payment of the principal of any debt or interest thereon or for
any claim based thereon or hereunder against any member,
director, officer, employee or agent (except the Company) of
the Agency or any natural person executing this security
agreement on behalf of the Agency. No covenant contained
herein shall be deemed to constitute a debt of the State of New
York nor Ontario County, New York and neither the State of
New York nor Ontario County, New York shall be liable on
any covenant contained herein, nor shall any obligations
hereunder be payable out of any funds of the Agency.
Section II. Hold Harmless Provisions. (a) The Company
agrees that the Agency, its directors, members, officers, agents
(except the Company) and employees shall not be liable for
and agrees to defend, indemnify, release and hold the Agency,
its directors, members, officers, agents (except the Company)
and employees harmless from and against any and all
(i) liability for loss or damage to property or injury to or death
of any and all persons that may be occasioned by, directly or
indirectly, any cause whatsoever pertaining to the Facility or
arising by reason of or in connection with the use thereof or
under this security agreement or any of the loan
documentation, or (ii) liability arising from or expense incurred
by the Agency's acquisition, installation, owning, leasing or
financing of the Facility, including without limiting the
generality of the foregoing, all claims arising from the breach
by the Company of any of its covenants contained herein or
under any of the loan documentation and all causes of action
and reasonable attorneys' fees (whether by reason of third
party claims or by reason of the enforcement of any provision
of the security agreement (including, without limitation, this
Section)) and any other expenses incurred in defending any
claims, suits or actions which may arise as a result of the
foregoing, provided that any such losses, damages, liabilities or
expenses of the Agency are not incurred or do not result from
the gross negligence or intentional or willful wrongdoing of the
Agency or any of its directors, members, officers, agents
(except the Company) or employees.
The foregoing
indemnities shall apply irrespective of the breach of a statutory
obligation on the part of the Agency, or any of its members,
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directors, officers, agents, or employees or the application of
any rule of comparative or apportioned liability. The foregoing
indemnities are limited only to the extent of any prohibitions
imposed by law, and upon the application of such prohibition
by the final judgment or decision of a competent court of law,
the remaining provisions of these indemnities shall remain in
full force and effect.
(b)
Notwithstanding any other provisions of this security
agreement, the obligations of the Company pursuant to this
Section II shall remain in full force and effect after the
termination of this security agreement until the expiration of
the period stated in the applicable statute of limitations during
which a claim, cause of action or prosecution relating to the
matters herein described may be brought and payment in full or
the satisfaction of such claim, cause of action or prosecution
relating to the matters herein described and the payment of all
reasonable expenses and charges incurred by the Agency, or its
respective members, directors, officers, agents (except the
Company) and employees, relating to the enforcement of the
provisions herein specified.
(c)
In the event of any claim against the Agency or its
members, directors, officers, agents (except the Company) or
employees by any employee or contractor of the Company or
anyone directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable, the
obligations of the Company hereunder shall not be limited in
any way by any limitation on the amount or type of damages,
compensation, disability benefits or other employee benefit
acts.
Section 8.12 Leasing of Equipment. The Agency hereby agrees that the Company
may lease any portion of the Facility as agent for the Agency for a term not to exceed ten
(10) years pursuant to the term of a lease and the Company may assign its rights under such
lease to the Agency and the Agency shall sublease such portion of the Facility to the
Company pursuant to the terms of this Equipment Lease Agreement (in which event such
lease shall be deemed a Permitted Encumbrance), if such lease is in a standard form and
substance pre-approved by the Agency and acceptable ( and the Agency agrees to not
unreasonably withhold or delay its approval of such standard form lease) to the Agency and
the lease contains the following provisions:
Section I. No Recourse Against Agency. The general credit
of the Agency is not obligated or available for the payment of
this lease. The lessor will not look to the Agency or any
principal, member, director, officer or employee of the Agency
with respect to the rent, or other obligations evidenced by this
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lease or any covenant, stipulation, promise, agreement or
obligation contained herein.
In enforcing its rights and
remedies under this lease, the lessor will look solely to the
Facility and/or the Company for the payment of the rent
secured by this lease and for the performance of the provisions
hereof. The lessor will not seek a deficiency or other money
judgment against the Agency or any principal, member,
director, officer or employee of the Agency and will not
institute any separate action against the Agency by reason of
any default that may occur in the performance of any of the
terms and conditions of this lease or the documentation
executed and delivered in connection with the lease. This
agreement on the part of the lessor shall not be construed in
any way so as to effect or impair the lien of this lease or the
lessor's right to foreclose or collect hereunder as provided by
law or construed in any way so as to limit or restrict any of the
rights or remedies of the lessor in any foreclosure or collection
proceedings or other enforcement of payment of the
indebtedness secured hereby out of and from the security given
therefor. All covenants, stipulations, promises, agreements and
obligations are the Agency's and not of any member, director,
officer, employee or agent (except the Company) of the
Agency in his or her individual capacity, and no recourse shall
be had for the payment of the principal of any rent or interest
thereon or for any claim based thereon or hereunder against
any member, director, officer, employee or agent (except the
Company) of the Agency or any natural person executing this
lease on behalf of the Agency. No covenant contained herein
shall be deemed to constitute a debt of the State of New York
nor Ontario County, New York and neither the State of New
York nor Ontario County, New York shall be liable on any
covenant contained herein, nor shall any obligations hereunder
be payable out of any funds of the Agency.
Section II. Hold Harmless Provisions. (a) The Company
agrees that the Agency, its directors, members, officers, agents
(except the Company) and employees shall not be liable for
and agrees to defend, indemnify, release and hold the Agency,
its directors, members, officers, agents (except the Company)
and employees harmless from and against any and all
(i) liability for loss or damage to property or injury to or death
of any and all persons that may be occasioned by, directly or
indirectly, any cause whatsoever pertaining to the Facility or
arising by reason of or in connection with the use thereof or
under this lease, or (ii) liability arising from or expense
incurred by the Agency's acquisition, installation, owning,
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leasing, subleasing and financing of the Facility, including
without limiting the generality of the foregoing, all claims
arising from the breach by the Company of any of its covenants
contained herein and all causes of action and reasonable
attorneys' fees (whether by reason of third party claims or by
reason of the enforcement of any provision of the lease
(including, without limitation, this Section)) and any other
expenses incurred in defending any claims, suits or actions
which may arise as a result of the foregoing, provided that any
such losses, damages, liabilities or expenses of the Agency are
not incurred or do not result from the gross negligence or
intentional or willful wrongdoing of the Agency or any of its
directors, members, officers, agents (except the Company) or
employees. The foregoing indemnities shall apply irrespective
of the breach of a statutory obligation on the part of the
Agency, or any of its members, directors, officers, agents, or
employees or the application of any rule of comparative or
apportioned liability. The foregoing indemnities are limited
only to the extent of any prohibitions imposed by law, and
upon the application of such prohibition by the final judgment
or decision of a competent court of law, the remaining
provisions of these indemnities shall remain in full force and
effect.
(b)
Notwithstanding any other provisions of this lease, the
obligations of the Company pursuant to this Section II shall
remain in full force and effect after the termination of this lease
until the expiration of the period stated in the applicable statute
of limitations during which a claim, cause of action or
prosecution relating to the matters herein described may be
brought and payment in full or the satisfaction of such claim,
cause of action or prosecution relating to the matters herein
described and the payment of all reasonable expenses and
charges incurred by the Agency, or its respective members,
directors, officers, agents (except the Company) and
employees, relating to the enforcement of the provisions herein
specified.
(c)
In the event of any claim against the Agency or its
members, directors, officers, agents (except the Company) or
employees by any employee or contractor of the Company or
anyone directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable, the
obligations of the Company hereunder shall not be limited in
any way by any limitation on the amount or type of damages,
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compensation, disability benefits or other employee benefit
acts.
Section 8.13 Employment at the Facility. The Company hereby agrees to maintain
at the Facility two hundred sixty-five (265) full time equivalent ("FTE") jobs based upon a
35 hour work week by January 22, 2022, and to create an additional nineteen (19) FTE jobs
no later than December 31, 2023, continuing thereafter until the end of the Equipment Lease
Term.
Section 8.14 Compliance with the Act. The Company hereby agrees to comply with
New York General Municipal Law Section 875. The Company further agrees that the
exemption of sales and use tax provided pursuant to the Act and the appointment of the
Company as agent of the Agency pursuant to Section 4.1 (c) and Section 4.4 hereof is subject
to termination and recapture of benefits pursuant to Section 875 and the Recapture
Agreement, dated as of March 1, 2021 by and between the Company and the Agency.
ARTICLE IX
RELEASE OF CERTAIN EQUIPMENT; ASSIGNMENTS AND
SUBLEASING; SECURITY INTEREST AND PLEDGE OF INTERESTS
Section 9.1

Restriction on Sale of Facility; Release of Certain Equipment.

(a)
Except as otherwise specifically provided in this Article IX and in Article X
hereof, the Agency shall not sell, convey, transfer, encumber or otherwise dispose of the
Facility or any part thereof or any of its rights under this Equipment Lease Agreement,
except at the request of the Company in the ordinary course of the Company's business.
(b)
The Agency and the Company from time to time shall release from the
provisions of this Equipment Lease Agreement and the leasehold or subleasehold estate
created hereby any part of, or interest in, the Facility which is not necessary, desirable or
useful for the Facility. In such event, the Agency, at the Company's sole cost and expense,
shall execute and deliver any and all instruments necessary or appropriate to so release such
part of: or interest in, the Facility.
Section 9.2

Removal of Equipment.

(a)
The Agency shall not be under any obligation to remove, repair or replace any
inadequate, obsolete, worn out, unsuitable, undesirable or unnecessary item of Equipment.
In any instance where the Company determines that any item of Equipment has become
inadequate, obsolete, worn out, unsuitable, undesirable or unnecessary, the Company may
remove such items from the Facility and may sell, trade-in, exchange or otherwise dispose of
the same, as a whole or in part, provided that such removal will not materially impair the
operation of the remaining Equipment or the Facility for the purpose for which it is intended
or change the nature of the remaining Equipment or the Facility so that it does not constitute
a "Project" under the Act.
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(b)
Upon the request of the Company, the Agency shall execute and deliver to the
Company all instruments necessary or appropriate to enable the Company to sell or otherwise
dispose of any such item of Equipment. The Company shall pay any costs (including
reasonable counsel fees) incurred in transferring title to any item of Equipment removed
pursuant to this Section 9.2.
Section 9.3

Assignment and Subleasing.

(a)
This Equipment Lease Agreement may not be assigned, in whole or in part,
and the Facility may not be subleased, in whole or in part, without the prior written consent
of the Agency in each instance. Any assignment or sublease shall be on the following
conditions:
(i)
no assignment or sublease shall relieve the Company from primary
liability for any of its obligations hereunder unless the Agency consents to
such release;
(ii)
the assignee or sublessee shall assume the obligations of the Company
hereunder to the extent of the interest assigned or subleased;
(iii)
the Company shall, within ten ( 10) days after the delivery thereof,
furnish or cause to be furnished to the Agency a true and complete copy of
such assignment or sublease and the instrument of assumption;
(iv)
neither the validity nor the enforceability of this Equipment Lease
Agreement shall be adversely affected thereby;
(v)
the Facility shall continue to constitute a "Project" as such quoted term
is defined in the Act; and
(vi)
any sublessee will execute and deliver an agency compliance
agreement, in form and substance satisfactory to the Agency.
(b)
If the Agency shall so request, as of the purported effective date of any
assignment or sublease pursuant to subsection (a) of this Section 9.3, the Company at its sole
cost and expense shall furnish to the Agency, with an opinion, in form and substance
satisfactory to the Agency (i) of Transaction Counsel as to item (v) above, and (ii) of
Independent Counsel as to items (i), (ii), and (iv) above.
(c) Notwithstanding the foregoing, the Company may, without being required to
obtain the Agency's prior written consent, assign or sublet its interest in this Equipment
Lease Agreement to (i) a parent, subsidiary or affiliated entity, (ii) an entity into which the
Company merges or consolidates, provided, that, if the Company is not the surviving or
resulting entity of such merger or consolidation, the provisions of clauses (a)(i) thought (vi)
are satisfied, or (iii) an entity which purchases substantially all of the assets or stock of the
Company, provided that, in such event, the provisions of clauses (a)(i) through (vi) are
satisfied.
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Section 9.4

Merger of Agency.

(a)
Nothing contained in this Equipment Lease Agreement shall prevent the
consolidation of the Agency with, or merger of the Agency into, or transfer of title to all of
the Facility to any other public benefit corporation or political subdivision of the State of
New York which has the legal authority to own and lease the Facility and to continue the tax
benefits contemplated by the Transaction Documents, provided that upon any such
consolidation, merger or transfer, the due and punctual performance and observance of all the
agreements and conditions of this Equipment Lease Agreement to be kept and performed by
the Agency shall be expressly assumed in writing by the public benefit corporation or
political subdivision resulting from such consolidation or surviving such merger or to which
the Facility shall be transferred.
(b)
Within thirty (30) days after the consummation of any such consolidation,
merger or transfer of title, the Agency shall give notice thereof in reasonable detail to the
Company. The Agency promptly shall furnish such additional information with respect to
any such transaction as the Company may reasonably request.
ARTICLE X
EVENTS OF DEFAULT AND REMEDIES
Section 10.1
(a)
Agreement:

Events of Default Defined.

The following shall be "Events of Default" under this Equipment Lease

(i) the failure by the Company to pay or cause to be paid on the date due or
within the applicable grace period, the amount specified to be paid pursuant to
Section 5.3(a) or 5.3(b) hereof;
(ii) the failure by the Company to observe and perform any covenant
contained in Sections 4.4, 6.4, 6.5, 8.4, 8.6, 8.8, 8.13 and 9.3 hereof;
(iii)
any representation or warranty of the Company herein or in any of the
Company Documents shall prove to have been false or misleading when made
in any material respect;
(iv)
the failure by the Company to observe and perform any covenant,
condition or agreement hereunder on its part to be observed or performed
(except obligations referred to in 10.l(a)(i) and (ii)) for a period of thirty (30)
days after written notice, specifying such failure and requesting that it be
remedied, given to the Company by the Agency;
(v)
the dissolution or liquidation of the Company; or the failure by the
Company to release, stay, discharge, lift or bond within ninety (90) days any
execution, garnishment, judgment or attachment of such consequence as may
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impair its ability to carry on its operations; or the failure by the Company
generally to pay its debts as they become due; or an assignment by the
Company for the benefit of creditors; the commencement by the Company (as
the debtor) of a case in bankruptcy or any proceeding under any other
insolvency law; or the commencement of a case in bankruptcy or any
proceeding under any other insolvency law against the Company (as the
debtor) and a court having jurisdiction in the premises enters a decree or order
for relief against the Company as the debtor in such case or proceeding, or
such case or proceeding is consented to by the Company or remains
undismissed for ninety (90) days, or the Company consents to or admits the
material allegations against it in any such case or proceeding; or a trustee,
receiver or agent (however named) is appointed or authorized to take charge
of substantially all of the property of the Company for the purpose of
enforcing a lien against such Property or for the purpose of general
administration of such Property for the benefit of creditors (the term
"dissolution or liquidation of the Company" as used in this subsection shall
not be construed to include any transaction permitted by Section 8.4 hereof);
or
(vi)
the occurrence and continuation of a Recapture Event under the
Recapture Agreement.
(b)
Notwithstanding the provisions of Section 10.l(a), if by reason of force
majeure any party hereto shall be unable in whole or in part to carry out its obligations under
Sections 4.1, 6.1 or 8.13 of this Equipment Lease Agreement and if such party shall give
notice and full particulars of such force majeure in writing to the other party, within a
reasonable time after the occurrence of the event or cause relied upon, such obligations under
this Equipment Lease Agreement of the party giving such notice (and only such obligations),
so far as they are affected by such force majeure, shall be suspended during continuance of
the inability, which shall include a reasonable time for the removal of the effect thereof. The
term "force majeure" as used herein shall include, without limitation, acts of God, strikes,
lockouts or other industrial disturbances, acts of public enemies, acts, priorities or orders of
any kind of the government of the United States of America or of the State or any of their
departments, agencies, governmental subdivisions, or officials, any civil or military
authority, insurrections, riots, epidemics, landslides, lightning, earthquakes, fire, hurricanes,
storms, floods, washouts, droughts, arrests, restraint of government and people, civil
disturbances, explosions, breakage or accident to machinery, transmission pipes or canals,
shortages of labor or materials or delays of carriers, partial or entire failure of utilities,
shortage of energy or any other cause or event not reasonably within the control of the party
claiming such inability and not due to its fault. The party claiming such inability shall
remove the cause for the same with all reasonable promptness. It is agreed that the
settlement of strikes, lockouts and other industrial disturbances shall be entirely within the
discretion of the party having difficulty, and the party having difficulty shall not be required
to settle any strike, lockout and other industrial disturbances by acceding to the demands of
the opposing party or parties.
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Section 10.2

Remedies on Default.

(a)
Whenever any Event of Default shall have occurred and be continuing, the
Agency may take, to the extent permitted by law, any one or more of the following remedial
steps:
(i) declare, by written notice to the Company, to be immediately due and
payable, whereupon the same shall become immediately due and payable:
(A) all unpaid installments of rent payable pursuant to Section 5.3(a) and (b)
hereof, and (B) all other payments due under this Equipment Lease
Agreement;
(ii) terminate this Equipment Lease Agreement and the Sales Tax Exemption
authorization, and reconvey the Facility to the Company. The Agency shall
have the right to execute an appropriate bill of sale with respect to the Facility;
or
(iii) take any other action at law or in equity which may appear necessary or
desirable to collect the payments then due or thereafter to become due
hereunder, to enforce the obligations, agreements or covenants of the
Company under this Equipment Lease Agreement.
(b)
No action taken pursuant to this Section 10.2 shall relieve the Company from
its obligation to make all payments required by Section 5.3 hereof.
Section 10.3 Remedies Cumulative. No remedy herein conferred upon or reserved
to the Agency is intended to be exclusive of any other available remedy, but each and every
such remedy shall be cumulative and in addition to every other remedy given under this
Equipment Lease Agreement or now or hereafter existing at law or in equity. No delay or
omission to exercise any right or power accruing upon any default shall impair any such right
or power or shall be construed to be a waiver thereof, but any such right and power may be
exercised from time to time and as often as may be deemed expedient. In order to entitle the
Agency, as appropriate, to exercise any remedy reserved to it in this Article X, it shall not be
necessary to give any notice, other than such notice as may be herein expressly required in
this Equipment Lease Agreement.
Section 10.4 Agreement to Pay Attorneys' Fees and Expenses. In the event the
Company should default under any of the provisions of this Equipment Lease Agreement and
the Agency should employ attorneys or incur other expenses for the collection of amounts
payable hereunder or the enforcement of performance or observance of any obligations or
agreements on the part of the Company herein contained, the Company shall, on demand
therefor, pay to the Agency the reasonable fees of such attorneys and such other expenses so
incurred.
Section 10.5 No Additional Waiver Implied by One Waiver. In the event any
agreement contained herein should be breached by any party and thereafter waived by any
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other party, such waiver shall be limited to the particular breach so waived and shall not be
deemed to waive any other breach hereunder.
ARTICLE XI
EARLY TERMINATION OF EQUIPMENT LEASE AGREEMENT;
OPTION IN FAVOR OF COMP ANY
Section 11.1 Early Termination of Equipment Lease Agreement. The Company
shall have the option to terminate this Equipment Lease Agreement at any time upon filing
with the Agency a certificate signed by an Authorized Representative of the Company stating
the Company's intention to do so pursuant to this Section and the date upon which such
payment shall be made (which date shall not be less than thirty (30) nor more than sixty (60)
days from the date such certificate is filed) in compliance with the requirements set forth in
Section 11.2 and 11.3 hereof.
Section 11.2 Conditions to Termination of Equipment Lease Agreement. In the
event of the termination or expiration of this Equipment Lease Agreement in accordance with
the provisions of Sections 5 .2, 10.2 or 11.1 hereof, the Company shall pay or cause to be paid
to the Agency an amount certified by the Agency as equal to all reasonable unpaid fees and
expenses of the Agency incurred under the Agency Documents to the date of termination and
all unpaid amounts pursuant to the Recapture Agreement.
Section 11.3 Conveyance on Termination. At the closing of any termination of the
Equipment Lease Agreement pursuant to Section 11.1 hereof, the Agency shall, upon receipt
of the amounts payable pursuant to Section 11.2 hereof, deliver to the Company all necessary
documents (i) to terminate this Equipment Lease Agreement and to convey the Facility to the
Company, subject only to the following: (A) any Liens to which leasehold estate or title to
such Facility was subject when conveyed to the Agency, (B) any Liens created at the request
of the Company, to the creation of which the Company consented or in the creation of which
the Company acquiesced, (C) any Permitted Encumbrances and (D) any Liens resulting from
the failure of the Company to perform or observe any of the agreements on its part contained
in this Equipment Lease Agreement or arising out of an Event of Default hereunder, and
(ii) to release and convey to the Company all of the Agency's rights and interest in and to any
rights of action or any Net Proceeds of insurance with respect to the Facility.
ARTICLE XII
MISCELLANEOUS
Section 12.1 Notices. All notices, certificates and other communications hereunder
shall be in writing and shall sent by first class or certified mail, postage prepaid, return
receipt requested, or by a reputable overnight carrier (in each case, postage or delivery
charges paid by the party giving such communication), addressed as follows or to such other
address as any party may specify in writing to the other:
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The Agency:
Ontario County Industrial Development Agency
20 Ontario Street
Canandaigua, New York 14424
Attention:
Michael J. Manikowski, Executive Director
With a copy to:
Underberg & Kessler LLP
300 Bausch & Lomb Place
Rochester, New York 14604
Attention:
James Coniglio, Esq.
To the Company:
First American Commercial Bancorp, Inc.
211 High Point Drive
Victor, New York 14564
Attention:
Joseph Guage, Chief Financial Officer
With a copy to:
Nixon Peabody LLP
1300 Clinton Square
Rochester, New York 14604-1792
Attention: Nathan VanderWal, Esq.
Notices shall be deemed given when received, refused or returned by the carrier as
undeliverable and all notices may be given by the attorney for a party with the same force as
if given by such party.
Section 12.2 Binding Effect. This Equipment Lease Agreement shall inure to the
benefit of and shall be binding upon the parties and their respective successors and assigns.
Section 12.3 Severability. In the event any provision of this Equipment Lease
Agreement shall be held illegal, invalid or unenforceable by any court of competent
jurisdiction, such holding shall not invalidate or render unenforceable any other provision
hereof.
Section 12.4 Amendments, Changes and Modifications. This Equipment Lease
Agreement may not be amended, changed, modified, altered or terminated except in a writing
executed by the parties hereto.
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Section 12.5 Execution of Counterparts. This Equipment Lease Agreement may be
executed in several counterparts, each of which shall be an original and all of which shall
constitute but one and the same instrument.
Section 12.6 Applicable Law. This Equipment Lease Agreement shall be governed
exclusively by the applicable laws of the State without regard or reference to its conflict of
laws principles.
Section 12.7 Further Assurances. If requested by the Agency, the Company shall
thereafter furnish to the Agency, within sixty (60) days after the end of each calendar year, a
schedule describing the Facility to the extent not theretofore previously described herein or in
the aforesaid schedule.
Section 12.8 Survival of Obligations. This Equipment Lease Agreement shall
survive the performance of the obligations of the Company to make payments required by
Section 5.3 and all indemnities shall survive the foregoing and any termination or expiration
of this Equipment Lease Agreement.
Section 12.9 Table of Contents and Section Headings not Controlling. The Table of
Contents and the headings of the several Sections in this Equipment Lease Agreement have
been prepared for convenience of reference only and shall not control or affect the meaning
of or be taken as an interpretation of any provision of this Equipment Lease Agreement.
(Remainder of Page Intentionally Left Blank - Signature Page Follows)
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IN WITNESS WHEREOF, the Agency and the Company have caused this
Equipment Lease Agreement to be executed in their respective names by their duly
authorized officers, all as of April 1, 202 1.

ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

~

By: - - - - + - - , - ~ - f - - - - Name: Mich e:J_,,,
Title:
Executive Director

FIRST AMERICAN COMMERCIAL
BANCORP, INC.

n

/7 '---

By
(2:;, /:.
Name: ~
h Guag~f
Title:
Chief Financial Officer

EXHIBIT A
Equipment

All Eligible Items acquired and installed and/or to be acquired and installed by First American
Commercial Bancorp, Inc. in connection with the Ontario County Industrial Development
Agency's First American Commercial Bancorp, Inc. 2021 Facility located to be in an existing
office building, Building located at 211 High Point Drive, Victor, New York and leased by the
Ontario County Industrial Development Agency pursuant to the terms of the Equipment Lease
Agreement, dated as of April 1, 2021.

EXHIBIT B
[FORM OF SALES TAX AGENT AUTHORIZATION LETTER]
SALES TAX AGENT AUTHORIZATION LETTER
EXPIRATION DATE: April_, 2031
ELIGIBLE LOCATION:
211 High Point Drive, Victor, New York 14564
April 1, 2021
TO WHOM IT MAY CONCERN
Re:

Ontario County Industrial Development Agency
(First American Commercial Bancorp, Inc. 2021 Facility)

Ladies and Gentlemen:
The Ontario County Industrial Development Agency (the "Agency"), by this notice,
hereby advises you as follows:
1.
Pursuant to a certain Equipment Lease Agreement, dated as of April 1, 2021
(the "Equipment Lease Agreement"), between the Agency and First American Commercial
Bancorp, Inc., a business corporation organized and existing under the laws of the State of
New York (the "Company"), the Agency has authorized the Company to act as its agent in
connection with the Facility described therein located at the Eligible Location described
above. Certain capitalized terms used herein and not defined shall have the respective
meanings given to such terms in the Equipment Lease Agreement.
2.
Upon the Company's request, the Agency has appointed [insert name of
Agent] (the "Agent"), pursuant to this Sales Tax Agent Authorization Letter (the "Sales Tax
Agent Authorization Letter") to act as the Agency's agent for the purpose of effecting
purchases exempt from sales or use tax in accordance with the terms, provisions of this Sales
Tax Agent Authorization Letter and the Equipment Lease Agreement. The Agent should
review the definitions of Eligible Items and Ineligible Items in Exhibit A hereto with
respect to the scope of Sales Tax Exemption provided under the Equipment Lease
Agreement and hereunder.
3.
The effectiveness of the appointment of the Agent as an agent of the Agency
is expressly conditioned upon the execution by the Agency of New York State Department of
Taxation and Finance Form ST-60 "IDA Appointment of Project or Agent" ("Form ST-60")
to evidence that the Agency has appointed the Agent as its agent (the form of which to be
completed by Agent and the Company). Pursuant to the exemptions from sales and use taxes
available to the Agent under this Sales Tax Agent Authorization Letter, the Agent shall avail
itself of such exemptions when purchasing eligible materials and services in connection with
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the Facility and shall not include such taxes in its contract price, bid or reimbursable costs, as
the case may be.
4.
The Agent acknowledges that the executed Form ST-60 shall not serve as a
sales or use tax exemption certificate or document. No agent or project operator may tender
a copy of the executed Form ST-60 to any person required to collect sales tax as a basis to
make such purchases exempt from tax. No such person required to collect sales or use taxes
may accept the executed Form ST-60 in lieu of collecting any tax required to be collected.
THE CIVIL AND CRIMINAL PENALTIES FOR MISUSE OF A COPY OF FORM
ST-60 AS AN EXEMPTION CERTIFICATE OR DOCUMENT OR FOR FAILURE
TO PAY OR COLLECT TAX SHALL BE AS PROVIDED IN THE TAX LAW. IN
ADDITION, THE USE BY AN AGENT, PROJECT OPERATOR, OR OTHER
PERSON OR ENTITY OF SUCH FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT SHALL BE DEEMED TO BE, UNDER ARTICLES
TWENTY EIGHT AND THIRTY SEVEN OF THE TAX LAW, THE ISSUANCE OF
A FALSE OR FRAUDULENT EXEMPTION CERTIFICATE OR DOCUMENT
WITH THE INTENT TO EVADE TAX.
5.
As agent for the Agency, the Agent agrees that it will present to each seller or
vendor a completed and signed NYSDTF Form ST-123 "IDA Agent or Project Operator
Exempt Purchase Certificate" or such additional or substitute form as is adopted by
NYSDTF for use in completing purchases that are exempt from Sales and Use Taxes ("Form
ST-123 ") for each contract, agreement, invoice, bill or purchase order entered into by the
Agent, as agent for the Agency, for the acquisition, installation, furnishing and equipping of
the Facility. Form ST-123 requires that each seller or vendor accepting Form ST-123 identify
the Facility on each bill and invoice for purchases and indicate on the bill or invoice that the
Agency or Agent or Company, as project operator of the Agency, was the purchaser. The
Agent shall complete Form ST-123 as follows: (i) the "Project Information" section of Form
ST-123 should be completed using the name and address of the Facility as indicated on the
Form ST-60 used to appoint the Agent; (ii) the date that the Agent was appointed as an agent
should be completed using the date of the Agent's Sales Tax Agent Authorization Letter; and
(iii) the "Exempt purchases" section of Form ST-123 should be completed by marking "X" in
box "A" only.
6.
The Agent agrees to comply with the terms and conditions of the Equipment
Lease Agreement. The Agent must retain for at least six (6) years from the date of expiration
of its Contract copies of (a) its contract with the Company to provide services in connection
with the Facility, (b) all contracts, agreements, invoices, bills or purchases entered into or
made by such Agent using the Letter of Authorization for Sales Tax Exemption, and (c) the
executed Form ST-60 appointing the Agent as an agent of the Agency, and shall make such
records available to the Agency upon reasonable notice. This provision shall survive the
expiration or termination of this Sales Tax Agent Authorization Letter.
7.
In order to assist the Company in complying with its obligation to file New
York State Department of Taxation and Finance Form ST-340 "Annual Report of Sales and
Use Tax Exemptions Claimed by Project Operator of Industrial Development
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Agency/Authority" ("Form ST-340"), the Agent covenants and agrees that it shall file semiannually with the Company and the Agency (no later than January 15th and July 15th of each
calendar year in which it has claimed sales and use tax exemptions in connection with the
Facility) a written statement of all sales and use tax exemptions claimed by such Agent for
the preceding six-month period (ending on June 30th or December 31st, as applicable) in
connection with the Facility by completing and submitting to the Company and the Agency
the Sales Tax Registry attached hereto as Exhibit B. If the Agent fails to comply with the
foregoing requirement, the Agent shall immediately cease to be the agent for the Agency in
connection with the Facility (such agency relationship being deemed to be immediately
revoked) without any further action of the parties, the Agent shall be deemed to have
automatically lost its authority to make purchases as agent for the Agency, and shall desist
immediately from all such activity.
8.
The Agent agrees that if it fails to comply with the requirements for sales and
use tax exemptions, as described in this Sales Tax Agent Authorization Letter, it shall pay
any and all applicable Company Sales Tax Savings and any interest and penalties thereon.
This provision shall survive the expiration or termination of this Sales Tax Agent
Authorization Letter.
9.

Special Provisions Relating to State Sales Tax Savings.

(a)
The Agent covenants and agrees to comply, and to cause each of its
contractors, subcontractors, persons or entities to comply, with the requirements of General
Municipal Law Sections 875(1) and (3) (the "Special Provisions"), as such provisions may be
amended from time to time. In the event of a conflict between the other provisions of this
Sales Tax Agent Authorization Letter or the Equipment Lease Agreement and the Special
Provisions, the Special Provisions shall control.
(b)
The Agent acknowledges and agrees that pursuant to General
Municipal Law Section 875(3) the Agency shall have the right to recover, recapture, receive,
or otherwise obtain from the Agent State Sales Tax Savings taken or purported to be taken by
the Agent or any other person or entity acting on behalf of the Agent to which Agent or the
Company is not entitled or which are in excess of the Maximum Company Sales Tax
Exemption Amount or which are for property or services not authorized or taken in cases
where the Company, any Agent or any other person or entity acting on behalf of the
Company or the Agent failed to comply with a material term or condition to use property or
services in the manner required by this Sales Tax Agent Authorization Letter or the
Equipment Lease Agreement. The Company shall, and shall require each Agent and any
other person or entity acting on behalf of the Company, to cooperate with the Agency in its
efforts to recover, recapture, receive, or otherwise obtain such State Sales Tax Savings and
shall promptly pay over any such amounts to the Agency that it requests. The failure to pay
over such amounts to the Agency shall be grounds for the Commissioner of the New York
State Department of Taxation and Finance (the "Commissioner") to assess and determine
State Sales and Use Taxes due from the Company under Article Twenty-Eight of the New
York State Tax Law, together with any relevant penalties and interest due on such amounts.
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10.
Subject to the provisions of Section 9 hereof, in the event that the Agent shall
utilize the Sales Tax Exemption in violation of the provisions of the Equipment Lease
Agreement or this Sales Tax Agent Authorization Letter, the Agent shall promptly deliver
notice of same to the Company and the Agency, and the Agent shall, upon demand by the
Agency, pay to or at the direction of the Agency a return of sales or use tax exemptions in an
amount equal to all such unauthorized sales or use tax exemptions together with interest at
the rate of twelve percent (12%) per annum compounded daily from the date and with respect
to the dollar amount for which each such unauthorized sales or use tax exemption was
availed of by the Agent.
11.
Upon request by the Agency with reasonable notice to the Agent, the Agent
shall make available at reasonable times to the Agency all such books, records, contracts,
agreements, invoices, bills or purchase orders of the Agent, and require all appropriate
officers and employees of the Agent to respond to reasonable inquiries by the Agency as
shall be necessary (y) to indicate in reasonable detail those costs for which the Agent shall
have utilized the Sales Tax Exemption and the dates and amounts so utilized, and (z) to
permit the Agency to determine any amounts owed by the Agent under Section 10.
12.
By execution of this Sales Tax Agent Authorization Letter, the Agent agrees
to accept the terms hereof and represent and warrant to the Agency that the use of this Sales
Tax Agent Authorization Letter by the Agent is strictly for the purposes stated herein.
13.
The Agent acknowledges that this Sales Tax Agent Authorization Letter will
terminate on the date (the "Termination Date") that is the earlier of (i) the Expiration Date
referred to above, and (ii) the expiration or termination of the Equipment Lease Agreement.
Upon the Termination Date, the agency relationship between the Agency and the Agent shall
terminate.
(Remainder of Page Intentionally left Blank - Signature Page Follows)
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The signature of a representative of the Agent where indicated below will indicate
that the Agent accepted the terms hereof.

ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

By: _ _ _ _ _ _ _ _ _ __
Name: Michael J. Manikowski
Title: Executive Director
ACCEPTED AND AGREED TO BY:

FIRST AMERICAN COMMERCIAL BANCORP, INC.

By:

------------

Name: Joseph Guage
Title: Chief Financial Officer

Exhibit B - 5

Exhibit A
To
SALES TAX AGENT AUTHORIZATION LETTER

Set forth below is a description of items that are eligible for the Sales Tax Exemption
Eligible Items shall mean the following items of personal property and
services, but excluding any Ineligible Items, with respect to which the Agent shall be entitled
to claim a Sales Tax Exemption in connection with the Facility:

(i)

purchases of materials, goods, personal property and fixtures and supplies that
will be incorporated into and made an integral component part of the Facility;

(ii)

purchases or leases of any item of materials, goods, machinery, equipment,
furniture, furnishings, trade fixtures and other tangible personal property
(including, without limitation, leases of software, software licenses and
updates, artwork, graphics and signage related to Company branding);

(iii)

with respect to the eligible items identified in (ii) above: purchases of freight,
installation, maintenance and repair services required in connection with the
shipping, installation, use, maintenance or repair of such items; provided that
maintenance shall mean the replacement of parts or the making of repairs;

(iv)

purchases of materials, goods and supplies that are to be used and
substantially consumed in the course of construction or renovation of the
Facility (but excluding fuel, materials or substances that are consumed in the
course of operating machinery and equipment or parts containing fuel,
materials or substances where such parts must be replaced whenever the
substance is consumed); and

(v)

leases of machinery and equipment solely for temporary use in connection
with the construction or renovation of the Facility.

Ineligible Items shall mean the following items of personal property and
services with respect to which the Agent shall not be entitled to claim a Sales Tax Exemption
in connection with the Facility:

(i)

vehicles of any sort, including watercraft and rolling stock;

(ii)

tangible personal property having a useful life of one year or less;

(iii)

any cost of utilities, cleaning services or supplies or other ordinary operating
costs;
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(iv)

fine art and other similar decorative items;

(v)

plants, whether potted or landscaped;

(vi)

ordinary office supplies such as pencils, paper clips and paper;

(vii)

any materials or substances that are consumed in the operation of machinery;

(viii)

equipment or parts containing materials or substances where such parts must
be replaced whenever the substance is consumed; and

(ix)

maintenance of the type as shall constitute janitorial services.
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Exhibit B
To
SALES TAX AGENT AUTHORIZATION LETTER
SALES TAX REGISTRY
Please Complete:
REPORTED PERIOD: SEMI-ANNUAL PERIOD FROM [JANUARY
l][JULY l], 201_ to [JUNE 30][DECEMBER 31], 201
()e~cription I Location
of ltetn (inGI· :oflte.m
. Serial #,if.· .. ,..
applicable)

I

Dollar
Amount

Vendor
Description

Date of .. Purchase order or
Payment invoice number
.·

Sales
Tax
Savings

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL REPORTED PERIOD:

Certification: I, the undersigned, an authorized officer or principal owner of the company identified below, hereby certify to the
best of my knowledge and belief that all information contained in this report is true and complete. The information reported in
this form includes all Company Sales Tax Savings realized by the company identified below and its principals, affiliates,
tenants, subtenants, contractors and subcontractors. This form and information provided pursuant hereto may be disclosed to
the Ontario County Industrial Development Agency ("OCIDA"), and may be disclosed by OCIDA in connection with the
administration of the programs by OCIDA; and, without limiting the foregoing, such information may be included in reports or
disclosure required by law.

Lessee Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Signature By:
Name (print): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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EXHIBIT C
Sales Tax Registry
Please Complete:
JUNE 30,201

REPORTED PERIOD: ANNUAL PERIOD FROM JULY 1,201

Vendor
Des~riptioo _ . Location Dollar
·Description
of
Item
Amount
.. ofJtem (ind, .
S~ri~I #,if / ...
.
applicable) ..
.

Date of
Payment

Purchase order or
invoice number

to

Sales
Ta)<
Savings

SEMI-ANNUAL PERIOD FROM JULY 1, [__) to DECEMBER 31, [__)

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL PERIOD FROM JULY 1, [__ ) to DECEMBER
31,[_]:
SEMI-ANNUAL PERIOD FROM JANUARY 1, [__ ) to JUNE 30, [__)

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL PERIOD FROM JANUARY 1,

to

JUNE 30, [__ ]:

TOTAL SALES TAX SAVINGS REALIZED DURING THE ANNUAL REPORTED PERIOD:
Certification: I, the undersigned, an authorized officer or principal owner of the Company, hereby certify to the best of my
knowledge and belief that all information contained in this report is true and complete. The information reported in this form
includes all Company Sales Tax Savings realized by the Company below and its principals, affiliates, tenants,
subtenants, contractors, subcontractors and any other person or entity pursuant to the LETTER OF AUTHORIZATION
FOR SALES TAX EXEMPTION issued to the Company, and any SALES TAX AGENT AUTHORIZATION LETTER issued
to any other person or entity at the direction of the Company, by the Ontario County Industrial Development Agency
("OCIDA"). This form and information provided pursuant hereto may be disclosed by OCIDA in connection with the
administration of the programs by OCIDA; and, without limiting the foregoing, such information may be included in reports or
disclosure required by law.

Lessee Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Signature By:
Name (print): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title:
Date:
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SCHEDULE A
SCHEDULE OF DEFINITIONS
"Act" means, collectively, Title 1 of Article 18-A of the General Municipal Law of the
State, enacted into law as Chapter 1030 of the Laws of 1969 of the State, as amended, together
with Chapter 533 of the Laws of 1971 of the State, as amended.
"Agency" means (i) the Ontario County Industrial Development Agency, its successors
and assigns, and (ii) any local governmental body resulting from or surviving any consolidation
or merger to which the Agency or its successors may be a party.
"Agency Documents" means the Equipment Lease Agreement and the Recapture
Agreement.
"Agent" shall have the meaning set forth in Section 4.4(c).
"Approving Resolution" or "Inducement/Authorizing Resolution" means the resolution
adopted by the Agency on February 22, 2021, authorizing the execution and delivery of the
Agency Documents, as such resolution may be amended and supplemented from time to time.
"Authorized Representative" means, in the case of the Agency, the Chairman, the Vice
Chairman, the Secretary, the Assistant Secretary, the Executive Director or any member or
officer of the Agency; in the case of the Company, the President, any Vice-President, or any
officer; and, in the case of all, such additional persons as, at the time, are designated to act on
behalf of the Agency, or the Company, as the case may be, by written certificate furnished to the
Agency and/or the Company, as the case may be, containing the specimen signature of each such
person and signed on behalf of (i) the Agency by the Chairman, the Vice Chairman, the
Secretary, the Assistant Secretary, the Executive Director or any other member of the Agency, or
(ii) the Company, the President, any Vice-President, or any officer.
"Business Day" means any day other than a Saturday, a Sunday, a legal holiday or a day
on which banking institutions in New York, New York, or any city in which the principal office
of the Lender, if any, is located are authorized by law or executive order to remain closed.
"Closing Date" means April 1, 2021.
"Company" means First American Commercial Bancorp, Inc., a business corporation
duly organized and validly existing under the laws of the State of Illinois, and its successors and
assigns.
"Company Counsel" means the law firm of Nixon Peabody LLP
"Company Documents" means the Equipment Bill of Sale, the Equipment Lease
Agreement and the Recapture Agreement.
"Eligible Items" shall mean the following items of personal property and services, but
excluding any Ineligible Items, with respect to which the Company and any Agent shall be

Schedule A-1

entitled to claim a Sales Tax Exemption in connection with the Facility: (i) purchases of
materials, goods, personal property and fixtures and supplies that will be incorporated into and
made an integral component part of the Facility; (ii) purchases or leases of any item of materials,
goods, machinery, equipment, furniture, furnishings, trade fixtures and other tangible personal
property (including, without limitation, leases of software, software licenses and updates,
artwork, graphics and signage related to Company branding) having a useful life of one year or
more (irrespective of whether such item is expensed or capitalized); (iii) with respect to the
eligible items identified in (ii) above; purchases of freight, installation, maintenance and repair
services required in connection with the shipping, installation, use, maintenance or repair of such
items; provided that maintenance shall mean the replacement of parts or the making of repairs;
(iv) purchases of materials, goods and supplies that are to be used and substantially consumed in
the course of construction or renovation of the Facility (but excluding fuel, materials or
substances that are consumed in the course of operating machinery and equipment or parts
containing fuel, materials or substances where such parts must be replaced whenever the
substance is consumed); and (v) leases of machinery and equipment solely for temporary use in
connection with the construction or renovation of the Facility.
"Event of Default" means any of the events defined as Events of Default by Section 10.1
of the Equipment Lease Agreement.
"Equipment" means all Eligible Items used and to be used in connection with Facility as
described in Exhibit B to the Equipment Lease Agreement.
"Equipment Bill of Sale" means the Equipment Bill of Sale, dated the Closing Date,
given by the Company to the Agency with respect to the Facility, as the same may be amended
from time to time.
"Equipment Lease Agreement" means the Equipment Lease Agreement, dated as of
March 1, 2021, by and between the Agency and the Company, as the same may be amended
from time to time.
"Equipment Lease Term" means the duration of the leasehold estate created by the
Equipment Lease Agreement as specified in Section 5.2 of the Equipment Lease Agreement.
"Facility" means collectively, the leasehold Improvements and the Equipment leased to
the Company under the Equipment Lease Agreement.
"Form ST-123" shall mean NYSDTF Form ST-123 "IDA Agent or Project Operator
Exempt Purchase Certificate" or such additional or substitute form as is adopted by NYSDTF for
use in completing purchases that are exempt for Sales and Use Taxes with respect to industrial
development agency transactions.
"Form ST-340" shall mean NYSDTF Form ST-340 "Annual Report of Sales and Use
Tax Exemptions Claimed by Project Operator of Industrial Development Agency/Authority" or
such additional or substitute form as is adopted by NYSDTF to report Sales Tax Savings with
respect to industrial development agency transactions.
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"Form ST-60" shall mean NYSDTF Form ST-60 "IDA Appointment of Project Operator
or Agent" or such additional or substitute form as is adopted by NYSDTF to report the
appointment of project operators or agents with respect to industrial development agency
transactions.
"FTE" shall have the meanmg set forth m Section 8.13 of the Equipment Lease
Agreement.
"Independent Accountant" shall mean an independent certified public accountant or firm
of independent certified public accountants selected by the Company and approved by the
Agency (such approval not to be unreasonably withheld or delayed).
"Independent Counsel" means an attorney or attorneys or firm or firms of attorneys duly
admitted to practice law before the highest court of any state of the United States of America or
in the District of Columbia and not a full time employee of the Agency or the Company.
"Ineligible Items" shall mean the following items of personal property and services with
respect to which the Company and any Agent shall not be entitled to claim a Sales Tax
Exemption in connection with the Facility:
(i)

vehicles of any sort, including watercraft and rolling stock;

(ii)

tangible personal property having a useful life of one year or less;

(iii)

any cost of utilities, cleaning services or supplies or other ordinary operating
costs;

(iv)

fine art and other similar decorative items;

(v)

plants, whether potted or landscaped;

(vi)

ordinary office supplies such as pencils, paper clips and paper;

(vii)

any materials or substances that are consumed in the operation of machinery;

(viii)

equipment or parts containing materials or substances where such parts must be
replaced whenever the substance is consumed; and

(ix)

maintenance of the type as shall constitute janitorial services.

"Landlord" means High Point 200, LLC, a limited liability company duly organized and
validly existing under the laws of the State of New York, and its successors and assigns.
"Lien" means any interest in Property securing an obligation owed to a Person, whether
such interest is based on the common law, statute or contract, and including but not limited to the
security interest arising from a mortgage, encumbrance, pledge, conditional sale or trust receipt
or a lease, consignment or bailment for security purposes. The term "Lien" includes
reservations, exceptions, encroachments, easements, rights-of-way, covenants, conditions,
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restrictions, leases and other similar title exceptions and encumbrances, including but not limited
to mechanics', materialmen's, warehousemen's, carriers' and other similar encumbrances,
affecting real property. For the purposes of this definition, a Person shall be deemed to be the
owner of any Property which it has acquired or holds subject to a conditional sale agreement or
other arrangement pursuant to which title to the Property has been retained by or vested in some
other Person for security purposes.
"Maximum Sales Tax Savings Amount" shall mean the aggregate maximum dollar
amount of Sales Tax Savings that the Company and all Agents acting on behalf the Company are
permitted to receive under the Equipment Lease Agreement, which shall equal $4,143,750.00
unless otherwise increased by the Agency in its discretion.
"Net Proceeds" means so much of the gross proceeds with respect to which that term is
used as remain after payment of all expenses, costs and taxes (including attorneys' fees) incurred
in obtaining such gross proceeds.
"NYSDTF" shall mean the New York State Department of Taxation and Finance.
"Permitted Encumbrances" means, with respect to the Facility, (i) the Equipment Lease
Agreement, (ii) mechanics', materialman's, warehousemen's, carrier's and other similar Liens
which are approved in writing by the Agency or its counsel, (iii) Liens for taxes not yet
delinquent, and (iv) any security interest with respect to the Facility granted to a vendor or
lessee.
"Person" or "Persons" means an individual, partnership, limited liability partnership,
limited liability company, corporation, trust or unincorporated organization, or a government
agency, political subdivision or branch thereof.
"Premises" means 211 High Point Drive, Victor, New York.
"Premises Lease" means that certain Lease Agreement, dated as of January 14, 2021, by
and between the Landlord and the Company, as the same has been amended and may hereafter
be amended from time to time.
"Prime Rate" means the rate designated by The Wall Street Journal from time to time as
its "prime rate".
"Property" means any interest in any kind of property or asset, whether real, personal or
mixed, or tangible or intangible.
"Public Purposes" shall mean the State's objective to create industrial development
agencies for the benefit of the several counties, cities, villages and towns in the State and to
empower such agencies, among other things, to acquire, construct, reconstruct, lease, improve,
maintain, equip and sell land and any building or other improvement, and all real and personal
properties, including, but not limited to, machinery and equipment deemed necessary in
connection therewith, whether or not now in existence or under construction, which shall be
suitable for manufacturing, warehousing, research, commercial, recreation or industrial facilities,
including industrial pollution control facilities, in order to advance job opportunities, health,
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general prosperity and the economic welfare of the people of the State and to improve their
standard of living.
"Recapture Agreement" means the Recapture Agreement, dated as of March 1, 2021, by
and between the Company and the Agency, as amended from time to time.
"Sales Tax Agent Authorization Letter" shall mean the Sales Tax Agent Authorization
Letter, substantially in the form set forth in Exhibit D - "Form of Sales Tax Agent Authorization
Letter" and to be delivered in accordance with Section 4.4( c) of the Equipment Lease
Agreement.
"Sales Tax Exemption" shall mean an exemption from Sales and Use Taxes resulting
from the Agency's participation in the Facility.
"Sales Tax Registry" shall mean the Sales Tax Registry in the form set forth in Exhibit E.
"Sales Tax Savings" means all Sales Tax Exemption savings realized by or for the benefit
of the Company, including any savings realized by any Agent, pursuant to the Equipment Lease
Agreement and each Sales Tax Agent Authorization Letter issued in connection with the Facility.
"Sales and Use Taxes" shall mean local and State sales and compensating use taxes and
fees imposed pursuant to Article 28 or 28-A of the New York State Tax Law, as the same may be
amended from time to time.
"Schedule of Definitions" means the words and terms set forth in this Schedule of
Definitions attached to the Equipment Lease Agreement, as the same may be amended from time
to time.
"State" means the State of New York.
"State Sales and Use Taxes" shall mean sales and compensating use taxes and fees
imposed by Article 28 or 28-A of the New York State Tax Law but excluding such taxes
imposed in a city by Section 1107 or 1108 of such Article 28, as the same may be amended from
time to time.
"State Sales Tax Savings" shall mean all Sales Tax Exemption savings relating to State
Sales and Use Taxes realized by or for the benefit of the Company, including any savings
realized by any Agent, pursuant to the Equipment Lease Agreement and the Sales Tax Agent
Authorization Letter issued in connection with the Facility.
"Termination Date" shall mean such date on which the Equipment Lease Agreement
may terminate pursuant to its terms and conditions prior to the expiration date in Section 5.2(b ).
"Transaction Counsel" means the law firm of Underberg & Kessler, LLP.
"Transaction Documents" means the Agency Documents and the Company Documents.
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BILL OF SALE
FIRST AMERICAN COMMERCIAL BANCORP, INC., a business corporation, duly
organized and validly existing under the laws of the State of Illinois duly authorized to do business
in the State of New York, having its principal office at 255 Woodcliff Drive, Fairport, New York
14450 (the "Company"), for and in consideration of the sum of One Dollar ($1.00), the receipt of
which is hereby acknowledged, for itself, conveys, transfers, sets over and assigns lien-free, except
for Permitted Encumbrances, on this _
day of April, 2021, to the ONTARIO COUNTY
INDUSTRIAL DEVELOPMENT AGENCY, a public benefit corporation of the State of
New York, having its office at 20 Ontario Street, Canandaigua, New York 14424 (the "Agency"),
and its successors and assigns, all the Company's right, title and interest, of whatever kind, in and
to the equipment and fixtures (more particularly described in Exhibit A hereto) acquired and
installed or to be acquired and installed in the Facility and leased to the Company pursuant to a
Lease Agreement, dated as of January 14, 2021 (the "Lease Agreement"), between the Agency,
as lessor, and the Company, as lessee, and all building materials delivered to the Company to be
used for the completion of the acquisition, renovation and equipping of the Facility. This Bill of
Sale shall become effective as to each item of equipment, fixtures and building materials as and
when it is delivered to the site of the Facility or installed in the Facility.
All capitalized terms used herein, unless otherwise defined herein, shall have the meanings
ascribed to such terms in Schedule A to the Lease and Project Agreement, which Schedule A is
hereby incorporated by reference in this Bill of Sale and made a part hereof.
(Remainder of Page Intentionally Left Blank- Signature Page Follows)
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IN WITNESS WHEREOF, the Company has caused this Bill of Sale to be signed by its
duly authorized representative as of the date first above written.

FIRST AMERICAN COMMERCIAL
BANCORP, INC.

By:
.,,..,...--->
Name: Jo eph Guage
Title:
hief Financial Officer

STATE OF NEW YORK
COUNTY OF

)

Mon rue )

SS.:

On the )2.,,,,._ day of April in the year 2021, before me, the undersigned, personally appeared
Joseph Guage, personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same in his capacity, and that by his signature on the instrument, the individual,
or the person or entity on behalf of which the individual acted, executed the instrument.

Notary Public
LAURA Y EICHENSEER
NOTARY PUBLIC-STATE OF NEW YORK

No.01El6144429
Qualified in Monroe County
My Commission Expires 04-24-2022
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EXHIBIT A
Equipment
All Eligible Items acquired and installed and/or to be acquired and installed by First
American Commercial Bancorp, Inc. in connection with the Ontario County Industrial
Development Agency's First American Commercial Bancorp, Inc. 2021 Facility located to be in
an existing office building located at 211 High Point Drive, Victor, New York and leased by the
Ontario County Industrial Development Agency pursuant to the terms of the Equipment Lease
Agreement, dated as of April 1, 2021.
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CLOSING CERTIFICATE OF
FIRST AMERICAN COMMERCIAL BANCORP, INC.
The Ontario County Industrial Development Agency (the "Agency") has agreed to
provide its assistance to First American Commercial Bancorp, Inc., a business corporation
organized and existing under the laws of the State of Illinois and authorized to do business in the
State of New York (the "Company"), the acquisition, installation, furnishing and equipping of
certain leasehold improvements and/or fixtures, equipment and personal property, including but
not limited to furniture, equipment and telecommunications equipment, (the "Equipment and
Furnishings") and (b) related to the foregoing, and without limitation thereof, on and after the
appointment of the Company, and for a further period expiring ten (10) years after the date of
closing, the acquisition, installation and/or utilization of furniture, equipment and
telecommunications equipment (collectively the "Facility"), all to be located at 211 High Point
Drive, Victor New York.
The Company has agreed to convey the Equipment and Furnishings to the Agency
pursuant to a certain Bill of Sale, dated as of April 1, 2021 (the "Bill of Sale"), from the Company
to the Agency.
The Agency has agreed to lease and sublease the Facility to the Company pursuant to a
certain Equipment Lease, dated as of April 1, 2021 (the "Equipment Lease Agreement"), by
and between the Agency and the Company.
I, the undersigned, do hereby certify as follows:
1. I have been, since at least January 14, 2021 and presently am, on and as of the date

of this Certificate, a Chief Financial Officer of the Company.
2. The Company hereby restates as of the date hereof and incorporates by reference all
representations and warranties contained in, and represents and warrants that it has full power
and authority to execute, deliver and perform, each of the following (hereinafter collectively
referred to us the "Company Documents"): the Equipment Lease and the Bill of Sale,.
3. The Company Documents, when executed and delivered on behalf of the Company,
will be in substantially the forms as were presented to, approved and authorized to be executed
by the Board of Directors of the Company (with such changes therein as the individual executing
the same has approved, with advice of counsel).
4. The execution, delivery and performance of all agreements, certificates and
documents required to be executed, delivered and performed by the Company in order to carry
out, give effect to and consummate the transactions contemplated by the Company Documents
have been duly authorized by all necessary action of the Company as evidenced by the resolution
of the shareholders attached hereto as Exhibit C (the "Resolution").
5. The Company Documents are each in full force and effect on and as of the date
hereof, and no authority for the execution, delivery or performance of any Company Document
has been repealed, revoked, or rescinded.

4825-3712-8284. I

6. Attached hereto as Exhibits A and B, respectively, are true and correct copies of
(i) the Articles oflncorporation of the Company, certified by the Secretary of State of the State
of Illinois, together with a Good Standing Certificate certified by the Illinois Department of State
and a Good Standing Certificate certified by the New York State Department of State, and (ii)
the By-Laws of the Company, together with all amendments thereto, and the same are in full
force and effect as of the date hereof and have not been otherwise amended, repealed or modified.
7. No Event of Default specified in Section 10.1 of the Equipment Lease Agreement,
and no event which, with notice or lapse of time or both, would become such an Event of Default,
has occurred or is continuing.
8. There is no action, litigation, suit, proceeding, inquiry or investigation, at law or in
equity, or before or by any court, public board or body, pending, or, to the best of my knowledge,
threatened in writing against or affecting the Company (or to my knowledge any basis therefore),
wherein an unfavorable decision, ruling or finding would adversely materially affect the Facility
or the ability of the Company to perform and observe the covenants and conditions of the
Company Documents, except as may be set forth in the opinion of counsel to the Company,
Nixon Peabody, Rochester, New York.
Moreover, the undersigned DOES HEREBY CERTIFY:
9. I have read the provisions of the Equipment Lease Agreement.
10. I have read the provisions of the Company Documents.
11. The Company presently carries insurance on the Facility, as defined in the Lease
Agreement, to the full extent required by Section 6.2 of the Equipment Lease Agreement.
Attached hereto as Exhibit Dis a copy of the Certificate(s) oflnsurance evidencing that as of the
date hereof the insurance coverage required by Section 6.4 of the Lease Agreement is in full
force and effect.
THE UNDERSIGNED FURTHER CERTIFIES:
12. I am duly designated to act, as an "Authorized Representative" pursuant to and in
accordance with the provisions of the Equipment Lease Agreement, and the specimen of my
signature is set forth on the following page.
(Remainder of Page Intentionally Left Blank - Signature Page to Follow)
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WITNESS my official signature this

,r

day of April, 2021.

FIRST AMERICAN COMMERCIAL
BANCORP, INC.

By

~ C)c_t

Na~e:~h Guag~
Title:
Chief Financial Officer
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EXHIBIT A
FIRST AMERICAN COMMERCIAL BANCORP, INC.'S
Illinois Articles of Incorporation together with the Good Standing
Certificates certified by the Illinois Department of State and the New York
State Department of State
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State of New York
} ss:
Department of State
I hereby certify, that FIRST AMERICAN COMMERCIAL BANCORP, INC. a ILLINOIS
corporation, doing business in the State of New York under the fictitious
name of FIRST AMERICAN EQUIPMENT FINANCE filed an Application for
Authority to do business in the State of New York on 10/03/1996. I
further certify that so far as shown by the records of this Department,
such corporation is still authorized to do business in the State of New
York.

***
Witness my hand and the official seal
of the Department of State at the City
ofAlbany, this 26th day o.f'February
two thousand and twenty-one.

Brendan C. Hughes
Executive Deputy Secretary of State
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ARTICLES OF INCORPORATION
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:eorge H. Ryan
iecretary of State
lepartrnent of Business Services·
;pringiield, IL 62756
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of Stale."

1.

SUBMIT IN DUPLICATE!

This space !or use by

Secretary ot State

? S94

9 _.;; _ "71/

Date

Franchise Tax
Filing Fee

GEORGE H. RYAN

SECRETARY OF STATE

$..-.Z.)-•<'.?O

S7S·()-U

~

Approved:r

CORP ORATE NAME; __F_I_R_ST_AM_E_R_I_CAN
_ _C_O_MME_R_C_I_A_L_B_AN_C_O_R_P_,_,--=:.I:.:.NC"'-.:._._-----------

. (The c::irporate name must contain the word ·corporation", ·company," "incorporated." "limited" or an abbreviation thereof.)

2.

Initial Registered Agent:

H.

William
First Name

Initial Registered Office:

Verhelle

Middle Initial

Last name

645 North Michigan Avenue, Suite 800
Number

Street

Chicago

Suite#

60611

City

Cook
Zip Code

County

Purpose or purposes for which the corporation is organized:

94876G3.'2

(If not sufiicien! sp2ce to cover this point. add one or more sheets of this size.)

The transaction of any and all lawful activity for which corporations
may be incorporated under the Illinois Business Corporation Ar....~
DEPl·-01 RECORDING

Tt0012

~7826 i SK

*-94-876632

COOK COUNTY RECORDER

4.

Paragraph 1: Authorized Shares, Issued Shares and Consideration Received:

Class

Par Value
per Share

s. 0 l

Number o/ Shares
Authorized

10,000

Consideration lo be
Received Therelor

Number ol Shares
Proposed 10 be Issued

s 1,000.00

1 000 ·

TOTAL

S

Paragraph 2: The preferences, qualifications, limitations, restrictions and special or relative rights in respect ol the sh2res
of each class are:
(If not suHicient space to cover this point. add one or more sheets ol lhis size.)

$25.Si

TRAN 3822 10/12/94 10:40:00

(a) Number of directors constituting the initial board of directors of the corporation:
one
,,. ·
(b) Names and addresses of the persons who are to serve as directors umil tha first annual meeting
shareholders or until their successors are elected and qualify:
Residential Address ·

Name

William H. Verhelle - 1130 North Dearborn #29D7,

6. OPTIONAL:

i'. OPTIONAL:

01

Chicago,

(a) It is estimated that the value of all property to be owned by the
corporation for the following year wherever located will be:
(b) It is estimated that the value of the property to be located within
the State of Illinois during the following year will be:
(c) It is estimated that the gross amount of business that will be
transacted by the corporation during the following year will be:
(d) It is estimated that the gross amount of business that will be
transacted from places of business in the State of Illinois during
the following year will be:

IL

60610

s ____________
$ _ _ _ _ _ _ _ _ _ _ __

$ _ _ _ _ _ _ _ _ _ _ __

s ____________

OTHER PROVISIONS
Attach a separate sheet of this size for any other provision to be included in the Articles ot
Incorporation, e.g., authorizing preemptive rights, denying cumulative voting, regulating internal
aHairs, voting majority requirements, fixing a durati~n other than perpetual, etc.

8.

. NAME(S) & ADDRESS(ES) OF INCORPORATOR(S)

The undersigned incorporator(s) hereby declare(s), under penalties of perjury, that the statements made in the foregoing
Ar1icles ol Incorporation are true.
1 _ _ _ _ _ _ _ , 19 _
94 .
Dated _ _Sepcember
_____

1.~ntllt~t,.
·

Address
1_ 801 Adlai Stevenson Drive

~

Street

Springfield, IL

Russell Lutkehus
(Type or Print Name)

62703

City/Town

2. ------.......,;...,....,--_ _ _ _ _ _ _ _ _ _ _ __
Signature
(Type or Print NameJ;. ··

Stare

2. - ----------------Street
City/Town

3.

Zip Coce

State

Zip Code

3. - - - , - - - - - - - - - - - - - - - - - - - -

Signature

Street

City/Town

(Type ot Prir:r Narne}

State

Zip Code

{Signatures mus! be in ink on original document. Carbon copy, photocopy or rubber slamp signatures may only be ussd or. c.or-,iorrn'"d ccp:::q
NOTE: If a corporation acts as incorporator, the name of the corporation and the state of incorporation shall be shown and the execution

shall be by its President or Vice President and verified by him, and attested by its Secretary or Assistant Secretary.

FEE SCHEDULE

94876632

The initial lranchise tax is assessed at the rate ol , 5/100 of 1 percent ($1.50 per $1,000) on the paid-in capital represented in this
state, with a minimum ol $25 and a maximum of $1,000,000.
The filing fee is $75.
The minimum total due (franchise tax + filing fee) is $100.
(Applies when the Consideration to be Received as set forth in Item 4 does not exceed $16,667)
The Department of Business Services in Springfield will provide assistance in calculating the total fees ii necessar;.
Illinois Secretary of Slate
Department o( Business Services

Springfield,_ IL 62756
Telephone (217) 782-6961

i

Fo1m

j·

BCA-4.15/
4.20

APPLICATION TO ADOPT,
CHANGE OR CANCEL,
AN ASSUMED CORPORATE NAME

(Rev. Jul. 1984)

ij George H. Ryan
j

FILED

J:

AUG 1 ;) 1996

Secrelary of State
Department of Business Services
~ Sp1ingfield, IL 62756
Telephone (217) 782·9520

. .
.

SUBMIT IN DUPLICATE
.

·.. .

.

.

.

This ,pace for use by
Secralary of Slale

Dale

GEORGE H. RYAN
SECRETARY OF STATE

ij Remil payment In check or money
j ,rder, payable lo "Secretary of Slate'.

.

'6 -13-q 1<:7
/ lf

Filing Fee

"

), , S" v

r-zQ

Approved:

l
] 1.

CORPORATE NAME:

FIRST AMERICAN COMMERCIAL BANCORP,

INC.

j-?.--S-ta_t_e_o_r_C_o_u_n_t_ry_o_fl_n_c_o-rp_o_ra_t-io_n_:-=-~-r:1-'-l:....-i--"·-n:o..:::...-.;;;;i:s-:_-=_~-=_-=_~-=_-:_-:_-=_-:_-:_-:_-:_-:_-:_-:_-:_-=--:_-:_-:_-=--=--=--=--=--:_-=--=--=--=--=--=--=--=--=--=--=-~-=--=--=

j-3_--D-a-te-in_c_o_r-po_r_a-te_d_(,-'f-a_n_/_//,-.n-0-is_c_o_r_p_or_a_t,-·o-n-)-o-r-d-a-te-a-ut_h_o-ri-ze-d-to-tr_a_n_s-ac_t_b_u_s_in_e_s_s_i_n_l_lli_n_o_is-(i/-a-fo_r_e-ig-n
corporation):

t

September 2, 1994

, 19 _ __

]------------------------(Complete No. 4 and No. 5 if adopting or changing an assumed corporate name.)

1

j

I.

The corporation intends to adopt and to transact business under the assumed corporate name of:
FIRST AMERICAN EQUIPMENT FINANCE

The right to use the assumed corporate name shall be effective from the dale this application is filed by the
Secretary of State until September 1
, 20 00
, the first day of the corporation's anniversary
] --m_o_n_th_·_,n_t_h_e_n_e_x_ty_e_a_r_w_h_ic_h_is_e_v_e_n_ly_d_iv_i_si_b_le_b_y_f_iv_e_._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

] i.

(Complete No. 6 if changing or cancelling an assumed corporate name.)
] ;_

]
l

]
I

The corporation intends to cease transacting business under the assumed corporate name of:

The undersigned corporation has caused this statement to be signed by its duly authorized officers, each of
whom affirms, under penalties of perjury, that the facts stated herein are true.
Dated ___A_u_g_u_s+-t_s_ _ _ _ _ _ , 19 9 6

First American Commercial Bancorp,

,t

]

/ v ~ a c t Name of Co~ora~

by

~

&

~l:__'\_

(Signature of Pre.sident or Vice President)

William H. Verhelle,
(Typ1J or Pdnt Name and Tille}

President

(Type or Pn'nl Nam0 and Tille)

The filing fee to adopt an assumed corporate name is $20 plus $2.50 for each month or part thereof between the
date of filing this application and the date upon which the corporation may renew its use.
The fee for cancelling an assumed corporate name is $5.00.
The fee to change an assumed name is $25.

Inc.

File Number

5796-987-3

To all to whom these Presents Shall Come, Greeting:
I, Jesse White, Secretary of State of the State of Illinois, do hereby
certify that I am the keeper of the records of the Department of
Business Services. I certify that
FIRST AMERICAN COMMERCIAL BANCORP, INC., A DOMESTIC CORPORATION,
IN CORPORA TED UNDER THE LAWS OF THIS STA TE ON SEPTEMBER 02, 1994, APPEARS
TO HA VE COMPLIED WITH ALL THE PROVISIONS OF THE BUSINESS CORPORATION
ACT OF THIS STATE, AND AS OF THIS DATE, IS IN GOOD STANDING AS A DOMESTIC
CORPORATION IN THE STATE OF ILLINOIS.

In Testimony Whereof,1 hereto set
my hand and cause to be affixed the Great Seal of

the State of Illinois, this 26TH
day of FEBRUARY A.D.
2021

Authentication #: 2105703586 verifiable until 02/26/2022
Authenticate at: http://www.cyberdriveillinois.com
SECRETARY OF STATE

EXHIBIT B
FIRST AMERICAN COMMERCIAL BANCORP, INC.'S
By-Laws

4825-3712-8284.1

BY-LAWS
FIRST AMERICAN COMMERCIAL BANCORP, INC.

Article I - Offices
The office of the Corporation shall be located in the City and State designated in the
Articles of Incorporation. The Corporation may also maintain offices at such other
places within or without the United States as the Board of Directors may, from time to
time, determine.

Article II - Meeting of Shareholders
Section 1 - Annual Meetings
The annual meeting of the shareholders of the Corporation shall be held within five
months after the close of the fiscal year of the Corporation, for the purpose of electing
directors, and transacting such other business as may properly come before the
meeting.

Section 2 - Special Meetings
Special meetings of the shareholders may be called at any time by the Board of
Directors or by the President, and shall be called by the President or the Secretary at
the written request of the holders of ten percent (10%) or more of the shares then
outstanding and entitled to vote thereat, or as otherwise required under the provisions
of the Business Corporation Act.

Section 3 - Place of Meetings
All meetings of shareholders shall be held at the principal office of the Corporation, or at
such other places as shall be designated in the notices or waivers of notice of such
meetings.

Section 4 - Notice of Meetings
(a) Except as otherwise provided by statute, written notice of each meeting of
shareholders, whether annual or special, stating the time when and place where it is
to be held, shall be served either personally or by mail, not less than ten or more
than fifty days before the meeting, upon each shareholder of record entitled to vote
at such meeting, and to any other shareholder to whom the giving of notice may be
required by law. Notice of a special meeting shall also state the purpose or
purposes for which the meeting is called, and shall indicate that it is being issued by,
1 of 10
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or at the direction of, the person or persons calling the meeting. If, at any meeting,
action is proposed to be taken that would, if taken, entitle shareholders to receive
payment for their shares pursuant to statute, the notice of such meeting shall
include a statement of that purpose and to that effect. If mailed, such notice shall be
directed to each such shareholder at his address, as it appears on the records of the
shareholders of the Corporation, unless he shall have previously filed with the
Secretary of the Corporation a written request that notices intended for him be
mailed to the address designated in such a request.
(b) Notice of any meeting need not be given to any person who may become a
shareholder of record after the mailing of such notice and prior to the meeting, or to
any shareholder who attends such meeting, in person or by proxy, or to any
shareholder who, in person or by proxy, submits a signed waiver of notice either
before or after such meeting. Notice of any adjourned meeting of shareholders
need not be given, unless otherwise required by statute.
Section 5 - Quorum
(a) Except as otherwise provided herein, or by statute, or in the Certificate of
Incorporation (such Certificate and any amendments thereof being hereinafter
collectively referred to as the "Certificate of Incorporation"), at all meetings of
shareholders of the Corporation, the presence at the commencement of such
meetings in person or by proxy of shareholders holding of record a majority of the
total number of shares of the Corporation then issued and outstanding and entitled
to vote, shall be necessary and sufficient to constitute a quorum for the transaction
of any business. The withdrawal of any shareholder after the commencement of a
meeting shall have no effect on the existence of a quorum, after a quorum has been
established at such meeting.
(b) Despite the absence of a quorum at any annual or special meeting of shareholders,
the shareholders, by a majority of the votes cast by the holders of shares entitled to
vote thereon, may adjourn the meeting. At ant such adjourned meeting at which a
quorum is present, any business may be transacted at the meeting as originally
called if a quorum had been present.
Section 6 - Voting
(a) Except as otherwise provided by statute or by the Certificate of Incorporation, any
corporate action, other than the election of directors to be taken by vote of the
shareholders, shall be authorized by a majority of votes cast at a meeting of
shareholders by the holder of shares entitled to vote thereon.
(b) Except as otherwise provided by statute or by the Certificate of Incorporation, at
each meeting df shareholders, each holder of record of stock of the Corporation
entitled to vote thereat, shall be entitled to one vote for each share of stock
registered in his name on the books of the Corporation.
(c) Each shareholder entitled to vote or to express consent or dissent without a
meeting, may do so by proxy; provided, however, that the instrument authorizing
such proxy to act shall have been executed in writing by the shareholder himself, or
by the attorney-in-fact thereunto duly authorized in writing. No proxy shall be valid
2 of 10
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after the expiration of eleven months from the date of its execution, unless the
persons executing it shall have specified therein the length of time it is to continue in
force. Such instrument shall be exhibited to the Secretary at the meeting and shall
be filled with the records of the Corporation.
(d) Any resolution in writing, signed by all of the shareholders entitled to vote thereon,
shall be and constitute action by such shareholders to the effect therein expressed,
with the same force and effect as if the same had been duly passed by unanimous
vote at a duly called meeting of shareholders and such resolution so signed shall be
inserted in the Minute Book of the Corporation under its proper date.

Article Ill - Board of Directors
Section 1 - Number, Election and term of Office
(a) The number of directors of the Corporation shall be at least two (2), unless and until
otherwise determined by vote of a majority of the entire Board of Directors. The
number of Directors shall not be less than three (3), unless all of the outstanding
shares are owned beneficially and of record by less than three (3) shareholders, in
which event the number of directors shall not be less than two (2), or the minimum
number of shareholders permitted by statute.
(b) Except as may otherwise be provided herein, or in the Certificate of Incorporation,
the members of the Board or Directors of the Corporation, who need not be
shareholders, shall be elected by a majority of the votes cast at a meeting of
shareholders, by the holders of shares, present in person or by proxy, entitled to
vote in the election.
(c) Each director shall hold office until the annual meeting of the shareholders next
succeeding his election, and until his successor is elected and qualified, or until his
prior death, resignation or removal.

Section 2 - Duties and Powers
The Board of Directors shall be responsible for the control and management of the
affairs, property and interests of the Corporation, and may exercise all powers of the
Corporation, except as are expressly reserved in the Certificate of Incorporation or by
statute expressly conferred upon, or reserved to, the shareholders.
·

Section 3 - Annual and Regular Meetings, Notice
(a) A regular annual meeting of the Board of Directors shall be held immediately
following the annual meeting of the shareholders, at the place of such annual
meeting of the shareholders.
(b) The Board of Directors, from time to time, may provide by resolution for the holding
of other regular meetings of the Board of Directors, and may fix the time and place
thereof.
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(c) Notice of any regular meeting of the Board of Directors shall not be required to be
given and, if given, need not specify the purpose of the meeting; provided, however,
that in case the Board of Directors shall fix or change the time or place of any
regular meeting, notice of such action shall be given to each director who shall not
have been present at the meeting at which such action was taken within the time
limited, and in the manner set forth in paragraph (b) of Section 4 of this Article Ill,
with respect to special meetings, unless such notice shall be waived in the manner
set forth in paragraph (c) of such Section 4.

Section 4 - Special Meetings, Notice
(a) Special meetings of the Board of Directors shall be held whenever called by the
President or by one of the directors, at such time and place as may be specified in
the respective notices or waivers of notice thereof.
(b) Except as otherwise required by statute, notice of special meeting shall be mailed
directly to each director, addressed to him at his residence or usual place of
business, at lease two (2) days before the day on which the meeting is to be held, or
shall be sent to him at such place by telegram, radio or cable, or shall be delivered
to him personally, or given to him orally, not later than the day before the day on
which the meeting is to be held. A notice, or waiver of notice, except as required by
Section 8 of this Article Ill, need not specify the purpose of the meeting.
(c) Notice of any special meeting shall riot be required to be given to any director who
shall attend such a meeting without protesting prior thereto or at its commencement,
the lack of notice to him, or who submits a signed waiver of notice, whether before
or after the meeting. Notice of any adjourned meeting shall not be required to be
given.
Section 5 - Chairman
At all the meetings of the Board of Directors the Chairman of the Board, if any and if
present, shall preside. If there shall be no Chairman, or he/she shall be absent, then
the President shall preside, and in his absence, a Chairman chosen by the directors
shall preside.
Section 6 - Quorum and Adjournments
(a) At all meetings of the Board of Directors, the presence of a majority of the entire
Board shall be necessary and sufficient to constitute a quorum for the transaction of
business, except as otherwise provided by law, by the Certificate of Incorporation, or
by these By-Laws.
(b) A majority of the directors present at the time and place of any regular or special
meeting, although less than a quorum, may adjourn the same from time to time
without notice, until a quorum shall be present.
Section 7 - Manner of Acting
(a) At all meetings of the Board of Directors, each director present shall have one vote,
irrespective of the number of shares of stock, if any, which he may hold.
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(b) Except as otherwise provided by statute, by the Certificate of Incorporation, or these
By-Laws, the action of a majority of the directors present at any meeting at which a
quorum is present shall be the act of the Board of Directors. Any action authorized
in writing, by all of the directors entitled to vote .thereon and filed with the minutes of
the corporation shall be the act of the Board of Directors with the same force and
effect as if the same had been passed by unanimous vote at a duly called meeting
of the Board.
Section 8 - Vacancies
Any vacancy in the Board of Directors occurring by reason of an increase in the number
of directors, or by reason of the death, resignation, disqualification, removal (unless a
vacancy created by the removal of a director by the shareholders shall be filled by the
shareholders at the meeting at which the removal was effected) or inability to act of any
director, or otherwise, shall be filled for the unexpired portion of the term by a majority
vote of the remaining directors, though less than a quorum, at any regular meeting or
special meeting of the Board of Directors called for that purpose.

Section 9 - Resignation
Any director may resign at any time by giving written notice to the Board of Directors,
the President or the Secretary of the Corporation. Unless otherwise specified in such
written notice, such written notice shall take effect upon receipt thereof by the Board of
Directors or such officer, and the acceptance of such resignation shall not be necessary
to make it effective.

Section 10- Removal
Any director may be removed with or without cause at any time by the affirmative vote
of shareholders holding of record in the aggregate at least a majority of the outstanding
shares of the Corporation at a special meeting of the shareholders called for that
purpose. Any director may be removed with cause by action of a majority of the Board.
Section 11 - Salary
No stated salary shall be paid to directors, as such, for their services, but by resolution
of the Board of Directors a fixed sum and expenses of attendance, if any, may be
allowed for attendance at each regular or special meeting of the Board; provided,
however, that nothing herein contained shall be construed to preclude any director from
serving the Corporation in any other capacity and receiving competition therefor.
Section 12 - Contracts
(a) No contract or other transaction between this Corporation and any other Corporation
shall be impaired, affected or invalidated, nor shall any director be liable in any way
by reason of the fact that any one or more of the directors of this Corporation is or
are interested in, or is a director or officer, or are directors or officers of such other
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Corporation, provided that such facts are disclosed or made known to the Board of
Directors.
(b) Any director, personally and individually, may be a party to or may be interested in
any contract or transaction of this Corporation, and no director shall be liable in any
way by reason of such interest, provided that the fact of such interest be disclosed
or made known to the Board of Directors, and provided that the Board of Directors
shall authorize, approve or ratify such contract or transaction by the vote (not
counting the vote of any such director) of a majority of a quorum, notwithstanding
the presence of any such director at the meeting at which such action is taken. This
Section shall not be construed to impair or invalidate or in any way affect any
contract or other transaction which would otherwise be valid under the law
(common, statutory or otherwise) applicable thereto.
Section 13 - Committees
The Board of Directors, by resolution adopted by a majority of the entire Board, may
from time to time designate from among its members an executive committee and such
other committees, and alternative members thereof, as they deem desirable, each
consisting of three or more members, with such powers and authority (to the extent
permitted by law) as may be provided in such resolution. Each such committee shall
serve at the pleasure of the Board.

Article IV - Officers
Section 1 - Number, Qualifications, Election and Term of Office
(a) The officers of the Corporation shall consist of a President, a Secretary, a Treasurer,
and such other officers, including a Chairman of the Board of Directors, and one or
more Vice Presidents, as the Board of Directors may from time to time deem
advisable. Any officer other than the Chairman of the Board of Directors may be,
but is not required to be, a director of the Corporation. Any two or more offices may
be held by the same person.
(b) The officers of the Corporation shall be elected by the Board of Directors at the
regular annual meeting of the Board following the annual meeting of shareholders.
(c) Each officer shall hold office until the annual meeting of the Board of Directors next
succeeding his election, and until his successor shall have been elected and
qualified, or until his death, resignation or removal.
Section 2 - Resignation
Any officer may resign at any time by giving written notice of such resignation to the
Board of Directors, or to the President or to the Secretary of the Corporation. Unless
otherwise specified in such written notice, such resignation shall take effect upon
receipt thereof by the Board of Directors or by such officer, and the acceptance of such
resignation shall not be necessary to make it effective.
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Section 3 - Removal
Any officer may be removed, either with or without cause, and a successor elected by a
majority of the Board of Directors at any time.
Section 4 - Vacancies
A vacancy in any office by reason of death, resignation, inability to act, disqualification,
or any other cause, may at any time be filled for the unexpired portion of the term by the
Board of Directors.
Section 5 - Duties of Officers
Officers of the Corporation shall, unless otherwise provided by the Board of Directors,
each have such powers and duties as generally pertain to their respective offices as
well as such powers and duties as may be set forth in these By-laws, or may from time
to time be specifically conferred or imposed by the Board of Directors. The President
shall be the chief executive officer of the Corporation.
Section 6 - Sureties and Bonds
In case the Board of Directors shall so require, any officer, employee or agent of the
Corporation shall execute to the Corporation a bond in such sum, and with such surety
or sureties as the Board of Directors may direct, conditioned upon the faithful
performance of his duties to the Corporation, including responsibility for negligence and
for the accounting for all property, funds or securities of the Corporation which may
come into his hands.
Section 7 - Shares of Other Corporations
Whenever the Corporation is the holder of shares of any other Corporation, any right or
power of the Corporation as such shareholder (including the attendance, acting and
voting at shareholders' meetings and execution of waivers, consents, proxies or other
instruments) may be exercised on behalf of the corporation by the President, or such
other person as the Board of Directors may authorize.

Article V - Shares of Stock
Section 1 - Certificate of Stock
(a) The certificates representing shares of the corporation shall be in such form as shall
be adopted by the Board of Directors, and shall be numbered and registered in the
order issued. They shall bear the holder's name and the number of shares, and
shall be signed by (i) the Chairman of the Board or the President, and (ii) the
Secretary or Treasurer (if any), or any Assistant Secretary or Assistant Treasurer,
and shall bear the corporate seal.
(b) No certificate representing shares shall be issued until the full amount of
consideration therefor has been paid, except as otherwise permitted by law.
(c) To the extent permitted by law, the Board of Directors may authorize the issuance of
certificates for fractions of a share which shall entitle the holder to exercise voting
rights, receive dividends and participate in liquidating distributions, in proposition to
I
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the fractional holdings; or it may authorize the payment in cash of the fair value of
fractions of a share as of the time when those entitled to receive such fractions are
determined; or it may authorize the issuance, subject to such conditions as may be
permitted by law, of script in registered or bearer form over the signature of an
officer or agent of the Corporation, exchangeable as therein provided for full shares,
but such script shall not entitle the holder to any rights of a shareholder, except as
therein provided.
Section 2 - Lost or Destroyed Certificates

The holder of any certificate representing shares of the Corporation shall immediately
notify the Corporation of any loss or destruction of the certificate representing the same.
The Corporation may issue a new certificate in the place of any certificate theretofor
issued by it, alleged to have been lost or destroyed. On production of such evidence of
loss or destruction as the Board of Directors in its discretion may require, the Board of
Directors may, in its discretion, require the owned of the lost or destroyed certificate, or
his legal representatives, to give the Corporation a bond in such sum as the Board may
direct, and with such surety or sureties as may be satisfactory to the Board, to
indemnify the Corporation against any claims, loss, liability or damage it may suffer on
account of the issuance of the new certificate. A new certificate may be issued without
requiring any such evidence or bond when, in the judgment of the Board of Directors, it
is proper to do so.
Section 3 - Transfer of Shares

(a) Transfers of shares of the Corporation shall be made on the share records of the
Corporation only by the holder of record thereof, in person or by his duly authorized
attorney, upon surrender for cancellation of the certificate or certificates representing
such shares, with an assignment or power of transfer endorsed thereof or delivered
therewith, duly executed, with such proof of the authenticity of the signature and of
authority to transfer and of payment of transfer taxes as the Corporation or its
agents may require.
(b) The Corporation shall be entitled to treat the holder of record of any share or shares
as the absolute owner thereof for all purposes and, accordingly, shall not be bound
to recognize any legal, equitable or other claim to, or interest in, such share or
shares on the part of any other person, whether or not it shall have express or other
notice thereof, except as otherwise expressly provided by law.
Section 4 - Record Date
In lieu of closing the share records of the Corporation, the Board of Directors may fix, in
advance, a date not exceeding fifty days, nor less than ten days, as the record date for
the determination of shareholders entitled to receive notice of, or to vote at, any
meeting of shareholders, or to consent to any proposal without a meeting, or for the
purpose of determining shareholders entitled to receive payment of any dividends, or
allotment of any rights, or for the purpose of any other action. If no record date is fixed,
the record date for the determination of shareholders entitled to notice of, or to vote at,
a meeting of shareholders shall be at the close of business on the day next preceding
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the day on which notice is given, or, if no notice is given, the day on which the meeting
is held; the record notice is given, or, if no notice is given, the day on which the meeting
is held; the record date for determining shareholders for any other purpose shall be at
the close of business on the day on which the resolution of the directors relating thereto
is adopted. When a determination of shareholders of record entitled to notice of, or to
vote at, any meeting of shareholders has been made as provided for herein, such
determination shall apply to any adjournment thereof, unless the directors fix a new
record date for the adjourned meeting.

Article VI - Dividends
Subject to applicable law, dividends may be declared and paid out of any funds
available therefor, as often, in such amounts, and at such time or times as the Board of
Directors may determine.

Article VII - Fiscal Year
The fiscal year of the Corporation shall be fixed by the Board of Directors from time to
time, subject to applicable law.

Article VIII - Corporate Seal
The corporate seal, shall be in such form as shall be approved from time to time by the
Board of Directors.

Article IX - Amendments
Section 1 - By Shareholders

All by-laws of the Corporation shall be subject to alteration or repeal, and new by-laws
may be made, by the affirmative vote of shareholders holding of record in the aggregate
at least a majority of the outstanding shares entitled to vote in the election of directors
at any annual or special meeting of shareholders, provided that the notice or waiver of
notice of such meeting shall have summarized or set forth in full therein, the proposed
amendment.
Section 2 - By Directors
The Board of Directors shall have the power to make, adopt, alter, amend and repeal,
from time to time, by-laws of the Corporation; provided, however, that the shareholders
entitled to vote with respect thereto as in this Article IX above-provided may alter,
amend or repeal by-laws made by the Board of Directors, except that the Board of
Directors shall have no power to change the quorum for meetings of shareholders or of
the Board of Directors, or to change any provisions of the by-laws with respect to the
removal of Directors or the filing of vacancies in the Board resulting from the removal of
the shareholders. If any by-law regulating an impending election of directors is
adopted, amended or repealed by the Board of Directors, there shall be set forth in the
notice of the next meeting of shareholders for the election of directors, the by-law so
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adopted, amended-or repealed, together with a concise statement of the changes
made.

Article X - Indemnity
(a) Any person made a party to any action, suit or proceeding, by reason of the fact that
he, his testator or intestate representative is or was a director, officer or employee of
the Corporation, or of any Corporation in which he served as such at the request of
the Corporation, shall be indemnified by the Corporation against the reasonable
expenses, including attorney's fees, actually and necessarily incurred by him/her in
connection with the defense of such action, suit or proceedings, or in connection
with any appeal therein that such officer, director or employee is liable for
negligence or misconduct in the performance of his duties.
(b) The foregoing right of indemnification shall not be deemed exclusive of any other
rights to which any officer or director or employee may be entitled apart from the
provisions of this section.
(c) The amount of indemnity to which any officer or any director may be entitled shall be
fixed by the Board of Directors, except that in any case where there is no
disinterested majority of the Board available, the amount shall be fixed by arbitration
pursuant to then existing rules of the American Arbitratior., Association.

The undersigned Shareholder/Director certifies that he has adopted the forgoing bylaws as the first by-laws of the Corporation.
Dated: ___S~e~p~te=m....c....=-be~r_1~2=,~1--"-9-"--94~----

Incorporator / Director
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EXHIBIT C
Resolutions of First American Commercial Bancorp Inc.
The following Resolution was adopted by the Board of Directors of First American
Commercial Bancorp Inc. (the "Company") at a meeting duly called and held on April _ ,
2021
RESOLVED: The Ontario County Industrial Development Agency (the "Agency"),
has agreed to provide assistance to the Company in the acquisition, installation, furnishing and
equipping of certain leasehold improvements and/or fixtures, equipment and personal property,
including but not limited to furniture, equipment and telecommunications equipment, (the
"Equipment and Furnishings") and (b) related to the foregoing, and without limitation
thereof, on and after the appointment of the Company, and for a further period expiring ten
(10) years after the date of closing, the acquisition, installation and/or utilization of furniture,
equipment and telecommunications equipment ( collectively the "Facility"), all to be located
at 211 High Point Drive, Victor New York, (the "Project").
RESOLVED: In furtherance of any such transaction, the Chief Financial Officer or any
other officer and each or any of them without the others, is hereby authorized to execute, seal,
and deliver on behalf of the Company such equipment leases, bills of sale or certificates or
other instruments or obligations as they or any one of them, with the advice of counsel, may
deem necessary or appropriate, and the execution and delivery of any such agreement,
instrument or obligation prior to the date hereof by any such officer is in all respects hereby
confirmed, ratified and approved.
RESOLVED: The form and substance of the proposed Bill of Sale, dated April
_,2021 (the "Bill of Sale"), providing for the transfer of title to the Equipment by the
Company to the Agency (in the form presented to this meeting and with such changes therein
as the officer executing the same may approve), is hereby approved.
RESOLVED: The form and substance of the proposed Equipment Lease Agreement,
dated as of April 1, 2021 (the "Equipment Lease Agreement"), providing for the leasing by
the Agency to the Company of the Equipment (in the form presented to this meeting and with
such changes therein as the officer executing the same may approve), containing certain
representations, covenants and agreements by the Agency and the Company, are hereby
approved.
RESOLVED: The Chief Financial Officer, President or any Vice President, Treasurer
or Secretary, and each or any of them without the others, is hereby authorized and directed to
execute and deliver the proposed Equipment Lease Agreement and the Bill of Sale
(collectively, the "Company Documents"). Notwithstanding any other provisions of these
Resolutions, any such authorized person executing the Company Documents is hereby further
authorized to assent to and approve the form together with the terms and conditions of the
proposed Company Documents; such assent and approval by any such authorized person shall
be deemed to be complete and full approval of the form and substance of such Company
Documents by this Board.

4825-3712-8284. I

The above resolutions were approved, ratified and adopted by the Board of Directors
of First American Commercial Bancorp, Inc. at a meeting duly called and held on April _ ,
2021

4825-3712-8284. I

EXHIBITD
FIRST AMERICAN COMMERCIAL BANCORP, INC.'S
Certificate of Insurance

4825-3712-8284.1

~

ACORD®

DATE (MMIDDIYYYY)

CERTIFICATE OF LIABILITY INSURANCE

~

I

2/25/2021

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

~~~l~CT

PRODUCER

Haylor, Freyer & Coon Inc.
PO Box 4743
Syracuse NY 13221-4743

Michele Robinson

J,.,tJgNJo Ext)· 800 289-1501

·- ··- ·-·- ·-··-

I ({ill;
FAX
Nol:

··-·····--· ~··-~-

J.~l~~ss: mrobinson@hay_lor.c:g_rn___
INSURE~S) AFFORDING COVERAGE

NAIC#

25682

INSURER A: Travelers lndemn_[ty_ Co of Connecticut
INSURED

First American Commercial Bancorp.,lnc.
dba First American Equipment Finance
255 Woodcliff Drive, PO Box 96
Fairport NY 14450

INSURER B: Travelers Casualty Ins Co of America

19046

INSURER c: Trave_l~_i:_s_ Prop. Cas. Co. of America

25674

INSURER o: Travelers Indemnity Co of America (TIA)

25666

INSURER E:
INSURER F:

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

884046528

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
----·
··INSR
ADDL SUBR
POLICY EFF
POLICY EXP
LIMITS
TYPE OF INSURANCE
POLICY NUMBER
LTR
(MM/DD/YYYY) IMMIDD/YYYY)
INSD WVD
y
y
A
COMMERCIAL GENERAL LIABILITY
X
6609754A031
4/18/2020
4/18/2021
$1,000,000
EACH
OCCURRENCE
, ......
DAMAGE TO RENTED
[__ ] CLAIMS-MADE
OCCUR
$100,000
PREMISES (Ea occurrence)

[8]

·---·-·
.

--

MED EXP (Any one person)

$5,000

PERSONAL & ADV INJURY

$1,000,000

GENERAL AGGREGATE

$2,000,000

PRODUCTS - COMP/OP AGG

$2,000,000

·---···-·--

GEN'L AGGREGATE LIMIT APPLIES PER:
_____1POLICY

□ JECT
PRO-

DLoc

·-·-··

$

OTHER:
8

AUTOMOBILE LIABILITY

BA9L1928932042

--

, _ ANY AUTO
-

X
~

OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

4/18/2020

4/18/2021

-

SCHEDULED
~ - AUTOS
NON-OWNED
X AUTOS ONLY

COMBINED SINGLE LIMIT
$1,000,000
(Ea accident)
BODILY INJURY (Per person)
$
------~------···
BODILY INJURY (Per accident) $
PROPERTY DAMAGE
/Per accident)

$
$

C

X

---

UMBRELLA LIAB

IX

I OCCUR

EXCESS LIAB

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

ANYPROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMS ER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below
A

4/18/2020

4/18/2021

EACH OCCURRENCE

$5,000,000

AGGREGATE

$5,000,000

I X I RETENTION$ -;·~-nnn

DED
D

CUP2929T2982042

CLAIMS-MADE

$
UB3J6956552042

7/14/2020

7/14/2021

Y/N

□

~

J;'ffrnTE I

I OTHER

lc.L. lcACH ACCIUlcN I

N/A

~

1,000,000

EL DISEASE - EA EMPLOYEE $1,000,000
·--

EL DISEASE - POLICY LIMIT

BPP, Improvements & Betterments

6609754A031

Cause of Loss: Special Form

4/18/2020

4/18/2021

Limit $8,359,859

$1,000,000
Deductible $2,500

DESCRIPTION OF OPERATIONS/ LOCATIONS/ VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

Form Enclosed:
Travelers XTEND Endorsement CGD186 (02-19)

CERTIFICATE HOLDER

CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

Ontario County Industrial Development Agency
20 Ontario Street, Suite 106-B
Canandaigua NY 14424
I

AUTHORIZED REPRESENTATIVE

r-h:~D~,J
© 1988-2015 ACORD CORPORATION. All rights reserved.

ACORD 25 (2016/03)

The ACORD name and logo are registered marks of ACORD
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SALES TAX AGENT AUTHORIZATION LETTER
PROJECT NO.: 3202-21-01
EXPIRATION DATE: FEBRUARY 28, 2031
ELIGIBLE LOCATION:
211 HIGH POINT DRIVE, VICTOR, NEW YORK
April 1, 2021
TO WHOM IT MAY CONCERN
Re:

Ontario County Industrial Development Agency
(First American Commercial Bancorp, Inc. 2021 Facility)

Ladies and Gentlemen:
The Ontario County Industrial Development Agency (the "Agency"), by this notice, hereby
advises you as follows:
1.
Pursuant to a certain Agency Lease and Project Agreement, dated as of April 1,
2021 (the "Lease Agreement"), between the Agency and First American Commercial Bancorp,
Inc., a business corporation duly organized and validly existing under the laws of the State of
Illinois, and authorized to do business in the State of New York, having its principal office at 255
Woodcliff Drive, Fairport, New York (the "Company"), the Agency has authorized the Company
to act as its agent in connection with the Facility described therein located at the Eligible Location
described above. Certain capitalized terms used herein and not defined shall have the respective
meanings given to such terms in the Lease Agreement.
2.
Upon the Company's request, the Agency has appointed the Company, pursuant to
this Sales Tax Agent Authorization Letter (the "Sales Tax Agent Authorization Letter") to act as
the Agency's agent for the purpose of effecting purchases exempt from sales or use tax in
accordance with the terms, provisions of this Sales Tax Agent Authorization Letter and the Lease
Agreement. The Company should review the definitions of Eligible Items and Ineligible Items
in Schedule A hereto with respect to the scope of Sales Tax Exemption provided under the
Lease Agreement and hereunder.
3.
The effectiveness of the appointment of the Company as an agent of the Agency is
expressly conditioned upon the execution by the Agency of New York State Department of
Taxation and Finance Form ST-60 "IDA Appointment of Project Operator or Agent" ("Form ST60") to evidence that the Agency has appointed the Company as its agent (the form of which is to
be completed by Agent and the Company). Pursuant to the exemptions from sales and use taxes
available to the Company under this Sales Tax Agent Authorization Letter, the Company shall
avail itself of such exemptions when purchasing eligible materials and services in connection with
the Facility and shall not include such taxes in its contract price, bid or reimbursable costs, as the
case may be.
4.
The Company acknowledges that the executed Form ST-60 shall not serve as a
sales or use tax exemption certificate or document. No agent or project operator may tender a

copy of the executed Form ST-60 to any person required to collect sales tax as a basis to make
such purchases exempt from tax. No such person required to collect sales or use taxes may accept
the executed Form ST-60 in lieu of collecting any tax required to be collected. THE CIVIL AND
CRIMINAL PENALTIES FOR MISUSE OF A COPY OF FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT OR FOR FAILURE TO PAY OR COLLECT TAX SHALL
BE AS PROVIDED IN THE TAX LAW. IN ADDITION, THE USE BY AN AGENT, THE
COMPANY, OR OTHER PERSON OR ENTITY OF SUCH FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT SHALL BE DEEMED TO BE, UNDER ARTICLES
TWENTY-EIGHT AND THIRTY-SEVEN OF THE TAX LAW, THE ISSUANCE OF A FALSE
OR FRAUDULENT EXEMPTION CERTIFICATE OR DOCUMENT WITH THE INTENT TO
EVADE TAX.
5.
As agent for the Agency, the Company agrees that it will present to each seller or
vendor a completed and signed NYSDTF Form ST-123 "IDA Agent or Project Operator
Exempt Purchase Certificate" or such additional or substitute form as is adopted by NYSDTF
for use in completing purchases that are exempt from Sales and Use Taxes ("Form ST-123") for
each contract, agreement, invoice, bill or purchase order entered into by the Company, as agent
for the Agency, for the construction, repair and equipping of the Facility. Form ST-123 requires
that each seller or vendor accepting Form ST-123 identify the Facility on each bill and invoice and
invoice for purchases and indicate on the bill or invoice that the Agency or Agent or Company, as
project operator of the Agency, was the purchaser. For the purposes of indicating who the
purchaser is, each bill or invoice should state, "I, hereby certify that First American Commercial
Bancorp, Inc., has been duly appointed agent of the Ontario County Industrial Development
Agency and that I am purchasing the tangible personal property or services for use in the Ontario
County Industrial Development Agency I First American Commercial Bancorp, Inc. 2021 Facility
located at 211 High Point Drive, Victor, New York, IDA Project Number 3202-21-01." The
Company shall complete Form ST-123 as follows: (i) the "Project information" section of Form
ST-123 should be completed using the name and address of the Facility as indicated on the Form
ST-60 used to appoint the Company; (ii) the date that the Company was appointed as an agent
should be completed using the date of the Company's Sales Tax Agent Authorization Letter; and
(iii) the "Exempt purchases" section of Form ST-123 should be completed by marking "X" in box
"A" only.
6.
The Company agrees to comply with the terms and conditions of the Lease
Agreement. The Company must retain for at least six (6) years from the date of expiration of its
contract copies of (a) its contract with the Company to provide services in connection with the
Facility, (b) all contracts, agreements, invoices, bills or purchases entered into or made by such
Agent using the Letter of Authorization for Sales Tax Exemption, and (c) the executed Form ST60 appointing the Company as an agent of the Agency, and shall make such records available to
the Agency upon reasonable notice. This provision shall survive the expiration or termination of
this Sales Tax Agent Authorization Letter.
7.
In order to assist the Company in complying with its obligation to file New York
State Department of Taxation and Finance Form ST-340 "Annual Report of Sales and Use Tax
Exemptions Claimed by Agent/Project Operator of Industrial Development Agency/Authority"
("Form ST-340"), the Company covenants and agrees that it shall file semi-annually with the
Company and the Agency (no later than January 15th and July 15th of each calendar year in which
it has claimed sales and use tax exemptions in connection with the Facility) a written statement of
all sales and use tax exemptions claimed by such Agent for the preceding six-month period (ending

on June 30th or December 31st, as applicable) in connection with the Facility by completing and
submitting to the Company and the Agency the Sales Tax Registry attached hereto as Schedule
B. If the Company fails to comply with the foregoing requirement, the Company shall immediately
cease to be the agent for the Agency in connection with the Facility (such agency relationship
being deemed to be immediately revoked) without any further action of the parties, the Company
shall be deemed to have automatically lost its authority to make purchases as agent for the Agency,
and shall desist immediately from all such activity.
8.
The Company agrees that if it fails to comply with the requirements for sales and
use tax exemptions, as described in this Sales Tax Agent Authorization Letter, it shall pay any and
all applicable Company Sales Tax Savings and any interest and penalties thereon. This provision
shall survive the expiration or termination of this Sales Tax Agent Authorization Letter.
9.

Special Provisions Relating to State Sales Tax Savings.

(a)
The Company covenants and agrees to comply, and to cause each of its
contractors, subcontractors, persons or entities to comply, with the requirements of General
Municipal Law Sections 875(1) and (3) (the "Special Provisions"), as such provisions may be
amended from time to time. In the event of a conflict between the other provisions of this Sales
Tax Agent Authorization Letter or the Lease Agreement and the Special Provisions, the Special
Provisions shall control.
(b)
The Company acknowledges and agrees that pursuant to General Municipal
Law Section 875(3) the Agency shall have the right to recover, recapture, receive, or otherwise
obtain from the Company State Sales Tax Savings taken or purported to be taken by the Company
or any other person or entity acting on behalf of the Company to which Agent or the Company is
not entitled or which are in excess of the Maximum Company Sales Tax Savings Amount or which
are for property or services not authorized or taken in cases where the Company, any Agent or any
other person or entity acting on behalf of the Company failed to comply with a material term or
condition to use property or services in the manner required by this Sales Tax Agent Authorization
Letter or the Lease Agreement. The Company shall, and shall require each Agent and any other
person or entity acting on behalf of the Company, to cooperate with the Agency in its efforts to
recover, recapture, receive, or otherwise obtain such State Sales Tax Savings and shall promptly
pay over any such amounts to the Agency that it requests. The failure to pay over such amounts
to the Agency shall be grounds for the Commissioner of the New York State Department of
Taxation and Finance (the "Commissioner") to assess and determine State Sales and Use Taxes
due from the Company under Article Twenty-Eight of the New York State Tax Law, together with
any relevant penalties and interest due on such amounts.
10.
Subject to the provisions of Section 9 hereof, in the event that the Company or any
of its appointed agents shall utilize the Sales Tax Exemption in violation of the provisions of the
Lease Agreement or this Sales Tax Agent Authorization Letter, the Company shall promptly
deliver notice of same to the Agency, and the Company shall, upon demand by the Agency, pay
to or at the direction of the Agency a return of sales or use tax exemptions in an amount equal to
all such unauthorized sales or use tax exemptions together with interest at the rate of twelve percent
(12%) per annum compounded daily from the date and with respect to the dollar amount for which
each such unauthorized sales or use tax exemption was availed of by the Company or its agent.
11.
Upon request by the Agency with reasonable notice to the Company, the Company
shall make available at reasonable times to the Agency all such books, records, contracts,

agreements, invoices, bills or purchase orders of the Company and its agents, and require all
appropriate officers and employees of the Company to respond to reasonable inquiries by the
Agency as shall be necessary (y) to indicate in reasonable detail those costs for which the Company
shall have utilized the Sales Tax Exemption and the dates and amounts so utilized, and (z) to permit
the Agency to determine any amounts owed by the Company under Section 10.
12.
By execution of this Sales Tax Agent Authorization Letter, the Company agrees to
accept the terms hereof and represent and warrant to the Agency that the use of this Sales Tax
Agent Authorization Letter by the Company is strictly for the purposes stated herein.
13.
The Company acknowledges that this Sales Tax Agent Authorization Letter will
terminate on the date (the "Termination Date") that is the earlier of (i) the Expiration Date referred
to above, and (ii) the expiration or termination of the Lease Agreement. Upon the Termination
Date, the agency relationship between the Agency and the Company shall terminate.

ONTARIO COUNTY INDUSTRIAL
DEVELOPMENT AGENCY
By:

C/)1 Al;;//-/-

Name: Mi ' ael J. Mani owski
Title: Executive Director
ACCEPTED AND AGREED TO BY:

FIRST AMERICAN COMMERCIAL BANCORP, INC.

~l ~ ~

By
Name: JsephGu~ '
Title: Chief Financial Officer

Schedule A
To
SALES TAX AGENT AUTHORIZATION LETTER

Set forth below is a description of items that are eligible for the Sales Tax Exemption
Eligible Items shall mean the following items of personal property and services,
but excluding any Ineligible Items, with respect to which the Agent shall be entitled to claim a
Sales Tax Exemption in connection with the Facility:

(i)

purchases of materials, goods, personal property and fixtures and supplies that will
be incorporated into and made an integral component part of the Facility;

(ii)

purchases or leases of any item of materials, goods, machinery, equipment,
furniture, furnishings, trade fixtures and other tangible personal property having a
useful life of one year of more;

(iii)

with respect to the eligible items identified in (ii) above: purchases of freight,
installation, maintenance and repair services required in connection with the
shipping, installation, use, maintenance or repair of such items; provided that
maintenance shall mean the replacement of parts or the making of repairs;

(iv)

purchases of materials, goods and supplies that are to be used and substantially
consumed in the course of construction or renovation of the Facility (but excluding
fuel, materials or substances that are consumed in the course of operating
machinery and equipment or parts containing fuel, materials or substances where
such parts must be replaced whenever the substance is consumed); and

(v)

leases of machinery and equipment solely for temporary use in connection with the
construction or renovation of the Facility.

Ineligible Items shall mean the following items of personal property and services
with respect to which the Agent shall not be entitled to claim a Sales Tax Exemption in
connection with the Facility:

(i)

vehicles of any sort, including watercraft and rolling stock;

(ii)

personalty having a useful life of one year or less;

(iii)

any cost of utilities, cleaning services or supplies or other ordinary operating
costs;

(iv)

ordinary office supplies such as pencils, paper clips and paper;

(v)

any materials or substances that are consumed in the operation of machinery;

(vi)

equipment or parts containing materials or substances where such parts must be
replaced whenever the substance is consumed; and

(vii)

maintenance of the type as shall constitute janitorial services.

Schedule B
To
SALES TAX AGENT AUTHORIZATION LETTER
SALES TAX REGISTRY
Please Complete:
REPORTED PERIOD: SEMI-ANNUAL PERIOD FROM [JANUARY l][JULY
l], 2021_ to [JUNE 30]~_ _ _ _ _ _ _ _ _ _ 31], 2021
Description
of Item
(incl. Serial
#,if
applicable)

Location
.ofltem

Dollar
Vendor
Amount Description

Date of •· . · 1fo}tliilseforder Or.·.. ...
.Payment,'
i~*N~~ijµ~ber,···
.
·.
,,.:,.·.\,
.. ,,,,,
''.

·'

.·,·

Sales

Tax
Savings

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL
REPORTED PERIOD:
Certification: I, the undersigned, an authorized officer or principal owner of the company identified below, hereby
certify to the best of my knowledge and belief that all information contained in this report is true and complete. The
information reported in this form includes all Company Sales Tax Savings realized by the company identified
below and its principals, affiliates, tenants, subtenants, contractors and subcontractors. This form and information
provided pursuant hereto may be disclosed to Ontario County Industrial Development Agency ("OCIDA"), and may
be disclosed by OCI DA in connection with the administration of the programs by OC ID A; and, without limiting
the foregoing, such information may be included in reports or disclosure required by law.
Name of Agent: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Signature By:
Name (print): _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title:
Date:

-------------------

Schedule B-2
Annual Sales Tax Registry
Please Complete:
REPORTED PERIOD: ANNUAL PERIOD FROM JULY 1, 2021
2021
Date or··.•.·, Ptltthase'or<let
Description · Location Dollar
Vendor
·.
ofltem
of Item ... Amount Description
Payment.
ini'oice
. ..
·•
.·....•.
(incl.
Serial
•
. ..•·
:

.

#,if

~u:fu~et

···.•····

.....

.

aiinli¢al:>le) ·
SEMI-ANNUAL PERIOD FROM JULY 1, [

.

....

or

· Sale.s
·Tax.
· Savings··
.

{

] to DECEMBER 31, [

to JUNE 30,

...

.
]

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL PERIOD
FROM JULY 1, f
] to DECEMBER 31, [
l:
SEMI-ANNUAL PERIOD FROM JANUARY I,[_ _ ] to JUNE 30, L_]

TOTAL SALES TAX SAVINGS REALIZED DURING THE SEMI-ANNUAL PERIOD
] to JUNE 30, [
]:
FROM JANUARY 1, f
TOTAL SALES TAX SAVINGS REALIZED DURING THE ANNUAL REPORTED
PERIOD:
Certification: I, the undersigned, an authorized officer or principal owner of the Company, hereby certify to the best of my
knowledge and belief that all information contained in this report is true and complete. The information reported in this form
includes all Company Sales Tax Savings realized by the Company below and its principals, affiliates, tenants, subtenants,
contractors, subcontractors and any other person or entity pursuant to the LETTER OF AUTHORIZATION FOR SALES
TAX EXEMPTION issued to the Company. and any SALES TAX AGENT AUTHORIZATION LETTER issued to any other
person or entity at the direction of the Company, by the Ontario County Industrial Development Agency ("OCIDA"). This
form and information provided pursuant hereto may be disclosed by OCIDA in connection with the administration of the
programs by OCIDA; and, without limiting the foregoing, such information may be included in reports or disclosure required by
law.

Company Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Signature By:
Name (print):
Title:
Date:

--------------------
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underberg & kess ler

LLP

JAMES A. CONIGLIO, SENIOR COUNSEL

(585) 258-2856

jconiglio@underbergkcssler.com

April 27, 2021

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

NYS Sales Tax Department
IDA Unit
WA Harriman Gampus
Albany, New York 12227
Re:

Ontario County Industrial Development Agency
OCIDA First American Commercial Bancorp, Inc.
Project No: 3202-21-01

To Whom It May Concern:
Enclosed please find FORM ST-60 appointing First American Commercial Bancorp, Inc.
as project operators/agents in the above-named Project. This transaction closed as of April 1,
2021.
If you require anything, please advise the undersigned.

U.S. Postal Service™
CERTIFIED MAIL® RECEIPT
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ST-60

IDA Appointment of Project
Operator or Agent
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:ATE
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For Sales Tax Purposes

The industrial development agency or authority (IDA) must submit this form within 30 days
of the appointment of a project operator or agent, whether appointed directly by the IDA or
indirectly by the operator or another agent.

For IDA use only

IDA information
Name of IDA

IDA project number (use OSC numbering system for projects after 1998)

Ontario County Industrial Development Agency

3202-21-01

Street address

Telephone number

(585

20 Ontario Street
City

ZIP code

State

Canandaigua

NY

) 396-4460

Email address {optional)

14424

Project operator or agent information

I

Name of IDA project operator or agent

I

Mark an X in the box if directly

Employer identification or Social Security number

~ 36-4014671

appointed by the IDA:

First American Commercial Bancorp, Inc.
Street address

Telephone number

255 Woodlcliffe Drive

( 585 ) 643-3393

City

ZIP code

State

Fairport

NY

I

Primary operator or agent?

Yes~

NoO

Email address (optional)

14450

Project information
Name of project

OCIDA First American Commercial Bancorp, Inc.
Street address of project site

211 Highpoint Drive
City

State

Victor

I Email address (optional)

ZIP code

NY

14564

Purpose of project

Finance - IT equipment, furnishings and related equipment

Description of goods and services intended to be exempted from New York State and local sales and use taxes

Construction materials; furnishings and fixtures

Date project operator or
agent appointed (mmddyy)

030121

I

Date project operator or
agent status ends (mmddyy)

Estimated value of goods and services that will be
exempt from New York State and local sales and use tax:

022831

I
55,250,000.00

I

Mark an X in the box if this is an extension to
an original project:

Estimated value of New York State and local sales and
use tax exemption provided:

□

4,420,000.00

Certification: I certify that the above statements are true, complete, and correct, and that no material information has been omitted. I
make these statements with the knowledge that willfully providing false or fraudulent information with this document may constitute a
felony or other crime under New York State Law, punishable by a substantial fine and possible jail sentence. I also understand that the
Tax Department is authorized to investigate the validity of any information entered on this document.
Print name of officer or employee signing on behalf of the IDA

Print title

Michael J. Manikowski

Executive Director

Signal~

Date

Ll I'5

Telephone number

c9 o;2 \

(

585 ) 396-4460

SENDER: COMPLETE THIS SECTION

COMPLETE THIS SECTION ON DELIIIERY

■

A. Signature

■

X

Complete items 1, 2, and 3.
Print your name and address on the reverse
so that we can return the card to you.
■ Attach this card to the back of the mailpiece,
or on the front if space permits.
; 1. Article Addressed to:

Jll 1111111111111~ 11111

B.

□ Agent

Received by (Printed Name)

I

C.

D. Is delivery address different from item 1?
If YES, enter delivery address below:

□ Addressee '
Date of Delivery :

D

Yes
□ No

NYs Sales Tax D
IDA Unit
epartment

7018 068 □ □□□□ 7798 328 □
7018 0680 ODDO 7798 3280

WA Harriman C
Alb
ampus
any, New York 12227
□ Priority Mail Express®
□ Registered Mail™
□ Registered Mail Restricted
□ Certified Mail®
Delivery
I.ii? Certified Mail Restricted Delivery
~etum Receipt for
1-o'l:fonect on Delivery
Merchandise
;---:-2-.7Arti-:.-:cl-e.,-,N-um-:b_e_r-=crr.=-an-§-::fe-r-fr.-om-se-ru-,ic_e_la...,.b-el,,...0- - - - l □ Collect on Delivery Restricted Delivery □ Signature Qonfirmation™
□ Insured Mail
D Signature Confirmation
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Restricted DetlYery ·
(over$500)
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7 O18
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NYS Sales Tax Department
IDA Unit
WA Harriman Campus
Albany, New York 12227

Domestic Return Receipt

i
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underberg & kessler

LLP

JAMES A. CONIGLIO, SENIOR COUNSEL

(585) 258-2856
j coniglio@underbergkessler.com

April 27, 2021
Nathan E. Vander Wal, Esq.
Nixon Peabody
1300 Clinton Square
Rochester, New York 14604-1792
Re:

Ontario County Industrial Development Agency
First American Commercial Bancorp, Inc.
Project No: 3202-21-01

Dear Nate:
Enclosed please find FORM ST-60 and ST-123 for First American Commercial Bancorp,
Inc. as project operators/agents in the above-named Project.
If you should have any questions, please feel free to contact me.
Sincerely,

Enclosure
cc:
Michael J. Manikowski, Executive Director (w/encl)
Michael Wojcik, CFO (w/encl)

300 Bausch & Lomb Place, Rochester, NY 14604
585-258-2800

PHONE

585-258-2821

FAX

www. u nderberg kessler.com

Additional Offices

Buffalo, Canandaigua and Geneseo, NY

New York State Department of Taxation and Finance

ST-123

New York State Sales and Use Tax

(7 /14)

IDA Agent or Project Operator
Exempt Purchase Certificate
Effective for projects beginning on or after June 1, 2014

This certificate is not valid unless all entries have been completed.
Note: To be completed by the purchaser and given to the seller. Do not use this form to purchase motor fuel or diesel motor fuel exempt
from tax. See Form FT-123, /DA Agent or Project Operator Exempt Purchase Certificate for Fuel.
Name of seller

Name of agent or project operator

Street address

Street address

First American Commercial Bancorp
255 Woodcliffe Drive
City, town, or village

State

City, town, or village

ZIP code

State

Fairport

ZIP code

14450

NY

Agent or project operator sales tax ID number (see instructions)

36-4014671
Mark an X in one:

D

[g)

Single-purchase certificate

Blanket-purchase certificate (valid only for the project listed below)

To the seller:
You must identify the project on each bill and invoice for such purchases and indicate on the bill or invoice that the IDA or agent
or project operator of the IDA was the purchaser.

Project information
I certify that I am a duly appointed agent or project operator of the named IDA and that I am purchasing the tangible personal property or services for use
in the following IDA project and that such purchases qualify as exempt from sales and use taxes under my agreement with the IDA.
Name of !DA

Ontario County Industrial Development Agency

IIDA project number

Name of project

OCIDA First American Commercial Bancorp

(use

osc number)

3202 - 21 - 01

Street address of project site

211 Highpoint Drive

IZIP code

IState

City, town, or village

Victor
Enter the date that you were appointed agent or
03
project operator (mmlddlyy) ...........................

I

01

I

21

I!:~:~

NY
t:~ddsa;::1:::t~.t. -~~- :,~~j-~~'.

-~-~~~~'.~.~ ..

14564

02

I

28

I

31

Exempt purchases
(Mark an X in boxes that apply)

[g)

D
D

A. Tangible personal property or services (other than utility services and motor vehicles or tangible personal property
installed in a qualifying motor vehicle) used to complete the project, but not to operate the completed project
B. Certain utility services (gas, propane in containers of 100 pounds or more, electricity, refrigeration, or steam)
used to complete the project, but not to operate the completed project
C. Motor vehicle or tangible personal property installed in a qualifying motor vehicle

Certification: I certify that the above statements are true, complete, and correct, and that no material information has been omitted. I make these
statements and issue this exemption certificate with the knowledge that this document provides evidence that state and local sales or use taxes do not
apply to a transaction or transactions for which I tendered this document and that willfully issuing this document with the intent to evade any such tax
may constitute a felony or other crime under New York State Law, punishable by a substantial fine and a possible jail sentence. I understand that this
document is required to be filed with, and delivered to, the vendor as agent for the Tax Department for the purposes of Tax Law section 1838 and is
deemed a document required to be filed with the Tax Department for the purpose of prosecution of offenses. I also understand that the Tax Department
is authorized to investigate the validity of tax exclusions or exemptions claimed and the accuracy of any information entered on this document.
Signature of purchaser or purchaser's representative

(include title and relationship)

Type or print the name, title, and relationship that appear in the signature box

IDate

Page 2 of 2

ST-123 (7/14)

Instructions
To the purchaser

Misuse of this certificate

You may use Form ST-123 if you:
• have been appointed as an agent or project operator by an industrial
development agency (IDA) and

Misuse of this exemption certificate may subject you to serious civil and
criminal sanctions in addition to the payment of any tax and interest due.
These include:

the purchases qualify for exemption from sales and use tax as
described in the IDA contract.
You may use Form ST-123 as a single-purchase certificate or as a
blanket certificate covering the first and subsequent purchases qualifying
for the project listed.
Agent or project operator sales tax ID number - If you are registered
with the Tax Department for sales tax purposes, you must enter your
sales tax identification number on this certificate. If you are not required
to be registered, enter NIA.
Industrial development agencies and authorities (IDAs) are public benefit
corporations under General Municipal Law Article 18-A and the Public
Authorities Law, for the purpose of promoting, developing, encouraging,
and assisting in the acquisition, construction, reconstruction,
improvement, maintenance, equipping, and furnishing of industrial,
manufacturing, warehousing, commercial, research, and recreational
facilities in New York State.
IDAs are exempt from the payment of sales and use tax on their
purchases, in accordance with Tax Law section 1116(a)(1 ). However,
IDAs do not normally make direct purchases for projects. Commonly,
IDAs instead appoint a business enterprise or developer, contractor, or
subcontractor as its agent or project operator. Such purchases made by
the agent or project operator, acting within the authority granted by the
IDA, are deemed to be made by the IDA and therefore exempt from tax.
Example 1: /DA agreement with its agent or project operator
states that contractor X may make all purchases of materials and
equipment necessary for completion of the project, as agent for
the /DA. Contractor X rents a backhoe and a bulldozer for site
preparation, purchases concrete and lumber to construct a building,
and purchases machinery to be installed in the building. All these
purchases by contractor X as agent of the /DA are exempt from tax.
Example 2: /DA agreement with its agent or project operator states
that contractor X may make all purchases of materials and equipment
to be incorporated into the project, as agent for the /DA. Contractor X
makes the same purchases as in Example 1. Since the concrete,
lumber, and machinery will actually be incorporated into the project,
contractor X may purchase these items exempt from tax. However,
rental of the backhoe and bulldozer is not exempt since these
transactions are normally taxable and the /DA agreement does not
authorize contractor X to make such rentals as agent of the /DA.
A contractor or subcontractor not appointed as agent or project operator
of an IDA must present suppliers with Form ST-120.1, Contractor
Exempt Purchase Cerlificate, when making purchases that are ordinarily
exempt from tax in accordance with Tax Law sections 1115(a)(15) and
1115(a)(16). For more information, see Form ST-120.1.

A penalty equal to 100% of the tax due;
A $50 penalty for each fraudulent exemption certificate issued;
Criminal felony prosecution, punishable by a substantial fine and a
possible jail sentence; and
Revocation of your Cerlificate of Authority, if you are required to
be registered as a vendor. See TSB-M-09(17)S, Amendments that
Encourage Compliance with the Tax Law and Enhance the Tax
Deparlment's Enforcement Ability, for more information.

To the seller
When making purchases as agent or project operator of an IDA, the
purchaser must provide you with this exemption certificate with all entries
completed to establish the right to the exemption. You must identify the
project on each bill and invoice for such purchases and indicate on the
bill or invoice that the IDA or agent or project operator of the IDA was the
purchaser.
As a New York State registered vendor, you may accept an exemption
certificate in lieu of collecting tax and be protected from liability for the
tax if the certificate is valid. The certificate will be considered valid if it is:
accepted in good faith;
• in your possession within 90 days of the transaction; and
• properly completed (all required entries were made).
An exemption certificate is accepted in good faith when you have no
knowledge that the exemption certificate is false or is fraudulently given,
and you exercise reasonable ordinary due care. If you do not receive
a properly completed certificate within 90 days after the delivery of the
property or service, you will share with the purchaser the burden of
proving the sale was exempt.
You must also maintain a method of associating an invoice (or other
source document) for an exempt sale with the exemption certificate you
have on file from the purchaser. You must keep this certificate at least
three years after the due date of your sales tax return to which it relates,
or the date the return was filed, if later.
Privacy notification
New York State Law requires all government agencies that maintain
a system of records to provide notification of the legal authority for
any request, the principal purpose(s) for which the information is to be
collected, and where it will be maintained. To view this information, visit
our Web site, or, if you do not have Internet access, call and request
Publication 54, Privacy Notification. See Need help? for the Web
address and telephone number.

Need help?

Exempt purchases
To qualify, the purchases must be made within the authority granted by
the IDA and used to complete the project (not to operate the completed
project).
A. Mark box A to indicate you are purchasing tangible personal property
and services (other than utility services and motor vehicles or
tangible personal property installed in a qualifying motor vehicle)
exempt from tax.
B. Mark box B to indicate you are purchasing certain consumer utility
services used in completing the project exempt from tax. This
includes gas, electricity, refrigeration, and steam; and gas, electric,
refrigeration, and steam services.
C. Mark box C to indicate you are purchasing a motor vehicle or tangible
personal property related to a qualifying motor vehicle exempt from
tax.

Visit our Web site at www.tax.ny.gov
• get information and manage your taxes online
• check for new online services and features

~

:■:■:■:■:
-

Sales Tax Information Center:

(518) 485-2889

To order forms and publications:

(518) 457-5431

Text Telephone (TTY) Hotline
(for persons with hearing and
speech disabilities using a TTY):

(518) 485-5082
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ST-60

IDA Appointment of Project
Operator or Agent

RK
~TE

(1 /18)

For Sales Tax Purposes

The industrial development agency or authority (IDA) must submit this form within 30 days
of the appointment of a project operator or agent, whether appointed directly by the IDA or
indirectly by the operator or another agent.

For IDA use only

IDA information
Name of lDA

IDA project number (use OSC numbering system for projects after 1998)

Ontario County Industrial Development Agency

3202-21-01

Street address

Telephone number

(585

20 Ontario Street
ZIP code

State

City

NY

Canandaigua

) 396-4460

Email address (optional)

14424

Project operator or agent information

IMark an X in the box if directly

Name of IDA project operator or agent

Telephone number

Street address

IEmployer identification or Social Security number
IPrimary operator or agent?

IX] 36-4014671

appointed by the IDA:

First American Commercial Bancorp, Inc.

( 585 ) 643-3393

255 Woodlcliffe Drive
State

City

NY

Fairport

ZIP code

Yes~

No

D

Email address (optional)

14450

Project information
Name of project

OCIDA First American Commercial Bancorp, Inc.
Street address of project site

211 Highpoint Drive
State

City

NY

Victor

I

ZIP code

Email address (optional)

14564

Purpose of project

Finance - IT equipment, furnishings and related equipment

Description of goods and services intended to be exempted from New York State and local sales and use taxes

Construction materials; furnishings and fixtures

Date project operator or
agent appointed (mmddyy)

030121

IDate project operator or

022831

agent status ends (mmddyy)

Estimated value of goods and services that will be
exempt from New York State and local sales and use tax:

55,250,000.00

I

Mark an X in the box if this is an extension to
an original project:

IEstimated value of New York State and local sales and

□

4,420,000.00

use tax exemption provided:

Certification: I certify that the above statements are true, complete, and correct, and that no material information has been omitted. I
make these statements with the knowledge that willfully providing false or fraudulent information with this document may constitute a
felony or other crime under New York State Law, punishable by a substantial fine and possible jail sentence. I also understand that the
Tax Department is authorized to investigate the validity of any information entered on this document.
Print name of officer or employee signing on behalf of the IDA

Print title

Michael J. Manikowski

Executive Director
Date

LI 1'5 ciO;;:i \

Telephone number

( 585 ) 396-4460

8

NIXON PEABODY LLP
ATTORNEYS AT LAW
NIXON PEABODY.COM
@NIXONPEABOOYLLP

Nathan E. Vander Wal, Esq.
T 585-263 - 1312
nvanderwal@nixonpeabody.com

1300 Clinton Square
Rochester, NY 14604-1792
585-263-1000

April 8, 2021

Ontario County Industrial Development Agency
20 Ontario Street
·
Canandaigua, New York 14424
Re:

Ontario County Industrial Development Agency
(First American Commercial Bancorp, Inc. 2021 Facility)

Ladies and Gentlemen:
We have acted as counsel to First American Commercial Bancorp, Inc., a business
corporation duly organized and validly existing under the laws of the State of Illinois duly
authorized to do business in the State of New York (the "Company"), in connection with the
preparation of:
(i)

a certain Equipment Lease Agreement, dated as of April l , 2021 (the
"Eq uipment Lease"), by and between the Agency, as lessor, and the Company,
as lessee;

(ii)

a certain Bill of Sale, dated of even date herewith (the "Bill of Sale"), from the
Company to the Agency; and

all with respect to the Agency's First American Commercial Bancorp, Inc . 2021 Project.
We have examined originals or certified copies of proceedings of the Company, the
executed counterparts of the Bill of Sale and Equipment Lease (collectively, the "Company
Documents").
We have also examined copies, certified or otherwise identified to our satisfaction, of
such documents and records of the Company and of such other documents and matters as we
have considered necessary or appropriate under the circumstances to render the following
opm10ns.
Based on the foregoing , it is our opinion that:
1.

The Company is a business corporation duly organized, validly existing and in

Ontario County Industrial Development Agency
April 8, 2021
Page 2

good standing under the laws of the State of Illinois, is qualified to transact business in the State
of New York and is in good standing in every jurisdiction where such authorization is required
by the nature of its business and property, and has full power and authority to own its property
and assets and to conduct its business.
2.
The Company has the power and authority to execute and deliver the Company
Documents and the Company Documents have each been duly authorized, executed and
delivered by the Company and are each valid and enforceable obligations of the Company in
accordance with their respective terms, except as enforcement may be limited by bankruptcy,
insolvency, reorganization or other laws relating to or affecting the enforcement of creditors'
rights generally, and subject to general principles of equity.
4.
At the time of the transfer of the leasehold interest in the Facility to the Agency,
the Company had good and marketable title to the personal property described in the Bill of Sale,
all of which personal property was, at the time of such transfer, free and clear of any liens or
encumbrances except those set forth in the Equipment Lease and the Bill of Sale.
5.
The operation of the Facility as contemplated by the Equipment Lease is not
prohibited by nor does it conflict with zoning ordinances or other laws applicable thereto. The
Company has complied with the terms of the New York State Environmental Quality Review
Act and all applicable regulations thereunder.
6.
No authorization or approval of any public regulatory body is required with
respect to the transactions on the part of the Company contemplated by any of the Company
Documents.
7.
Neither the execution nor delivery of any of the Company Documents, or the
consummation of the transactions on the part of the Company therein contemplated, nor
compliance with the terms, conditions or provisions thereof contravenes the Company's
Certificate of Incorporation or its By-Laws, nor, to the best of our knowledge, after due inquiry,
contravenes any provision of applicable law or regulation or any order, decree, writ or
injunction, nor, to the best of our knowledge, after due inquiry, requires consent under, or will
result in a material breach of or constitute (with due notice or lapse of time or both) a material
default under, any credit agreement, indenture, purchase agreement, guaranty or other instrument
of which we have knowledge and to which the Company is a party or by which the Company is
bound.
8.
No part of the Facility is in the possession of any third party claiming a lien
thereon or is subject to a possessory lien asserted by any third party except as may be set forth in
the Agency Lease.
9.
No Event of Default by the Company specified in any of the Company
Documents, and no event which, with notice or lapse of time or both, would become an Event of
Default as specified in any such Company Documents, has occurred or is continuing.

Ontario County Industrial Development Agency
April 8, 2021
Page 3

10.
There is no litigation pending or threatened in any court, either state or federal,
which calls into question the creation, organization or existence of the Company, the validity of
any of the Company Documents or the authority of the Company to make or perform any of the
Company Documents, nor is the Company in default with respect to any order of any court,
governmental authority, arbitration board or tribunal.
The opinions expressed herein may be relied upon by counsel to the Agency,
Underberg & Kessler LLP, Rochester, New York, as Counsel to the Agency in connection with
the transactions described herein.
Very truly yours,

Nathan E. Vander Wal
NEV/

9

und e rbe rg & kess l e r

LLP

April 28, 2021

Ontario County Industrial Development Agency
Canandaigua, New York
RE:

Ontario County Industrial Development Agency
(First American Commercial Bancorp, Inc. 2021 Facility)

Ladies and Gentlemen:

We have acted as counsel to the Ontario County Industrial Development Agency (the
"Agency") in connection with the preparation of:
(i)
an Inducement/Authorizing Resolution of the Agency, adopted on February
22, 2021 (the "Authorizing Resolution"), authorizing (a) the acquisition, installation,
furnishing and equipping of certain leasehold improvements and/or fixtures, equipment
and personal property, including, but not limited to, furniture, computer equipment and
telecommunications equipment, and (b) related to the foregoing, and without limitation
thereof, on and after the appointment of the Company, and for a further period expiring ten
(10) years after the date hereof, the acquisition, installation and/or utilization of furniture,
computer equipment and telecommunications equipment (collectively, the "Facility"), all
located at 211 High Point Drive (the "Premises"), owned by High Pointe 300 LLC, a New
York limited liability company (the "Landlord"), which Premises are presently leased by
the Agency to the Landlord, and a portion of the Premises are subleased by the Landlord
to First American Commercial Bancorp, Inc. , a business corporation having its principal
office at 255 Woodcliff Drive, Fairport, New York 14450 (the "Company"), for utilization
as (or in, as applicable) office space for its business of nationwide equipment leasing and
financing;
(ii)
a certain Equipment Lease Agreement, dated as of April 1, 2021 (the
"Equipment Lease Agreement"), by and between the Agency, as lessor, and the
Company, as lessee.
all with respect to the Agency ' s First American Commercial Bancorp, Inc. 2021 Facility.

300 Bausch & Lomb Pl ace, Rochester, NY 14604
585-258-2800

PHO N E

585-258-282 1 FAX

www . u n de rb e r g k es s l er. co m

Additional O ffi ces
Buffalo, Cananda ig ua and Ge neseo, NY

Ontario County Industrial
Development Agency
April 28, 2021
Page 2

und e rb erg & kess le r
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We have examined originals or copies, certified or otherwise identified to our satisfaction,
of the proceedings of the Agency, certificates of the Agency's officers, and executed counterparts
of the Equipment Lease Agreement and the Recapture Agreement. We have also examined such
statutes, court decisions, proceedings and other documents as we have considered necessary or
appropriate in the circumstances to render the following opinion.
In addition, in rendering the opinion set forth below, we have relied upon the opinion of
counsel to the Company, Nixon Peabody, Rochester, New York. Copies of the aforementioned
opinion are contained in the Transcript of Proceedings.
It is our opinion that:

1.
The Agency is an industrial development agency duly established under Title 1 of
Article 18-A of the General Municipal Law of the State of New York, as amended, and Chapter
533 of the Laws of 1971 of the State ofNew York, as amended (collectively, the "Act"), and is a
corporate governmental agency constituting a public benefit corporation of the State of New York.
2.
Under the Act, it is the purpose of the Agency to promote, develop, encourage and
assist in acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing
industrial, manufacturing, warehousing, commercial, recreation and research facilities, and the
Agency has the power to acquire, construct, reconstruct, lease, improve, maintain, equip and
furnish certain properties. In accordance with the Act, the Agency has determined to acquire title
to the Facility and to lease the Facility to the Company.
3.
The Agency has the power and lawful authority to execute and deliver the the
Equipment Lease Agreement; to acquire title to the personal property described in the Equipment
Lease Agreement, and to acquire, install and equip the Facility; to lease the Facility to the
Company pursuant to the Equipment Lease Agreement; and to perform and observe the provisions
of the Equipment Lease on its part to be performed and observed.
4.
By the Authorizing Resolution, the Agency has duly authorized the acquisition of
title to the Facility, the sublease of the Facility to the Company pursuant to the terms of the
Equipment Lease Agreement and the execution and delivery of the Equipment Lease.
5.
Neither the corporate existence of the Agency, nor the entitlement of the present
members or officers of the Agency to their respective offices, is in any manner, being contested.
6.
The execution and performance of the Equipment Lease and the transactions
contemplated thereby will not violate any applicable provisions of existing law or regulation or
the Agency's by-laws, or any decree, writ, order or injunction, and will not contravene the
provisions of or constitute a default under any agreement, indenture, bond resolution or other
instrument to which the Agency is a party or by which the Agency is bound.

Ontario County Industrial
Development Agency
April 28, 2021
Page 3

underberg & kessler

LLP

7.
All action on the part of the Agency necessary for the execution and performance
of the Equipment Lease, the transactions contemplated thereby and the other transactions on the
part of the Agency contemplated by the Authorizing Resolution, have been duly and effectively
taken. Under existing law, no consent, authorization or approval of, or filing or registration with,
any governmental or regulatory body is required for the execution or performance of the
Equipment Lease, or the transactions contemplated thereby, except the aforesaid action on the part
of the Agency which has been duly and effectively taken.
8.
As applied to the Agency, all requirements and conditions specified in the Act and
all other laws and regulations applicable to the adoption of the Authorizing Resolution, and to the
acquisition of an interest in and to the Facility as contemplated in the Equipment Lease Agreement
has been fulfilled.
9.
There is no litigation pending or, to our knowledge, threatened in any court, either
state or federal, calling into question the creation, organization or existence of the Agency, the
validity of the Equipment Lease or the authority of the Agency to acquire an interest in the personal
property described in the Equipment Lease Agreement, or to make or perform the Equipment
Lease.
10.
The Equipment Lease have been duly authorized, executed and delivered by the
Agency and constitute legal, valid and binding obligations of the Agency enforceable in
accordance with their respective terms.
11.
The Agency has complied with the terms of the New York State Environmental
Quality Review Act and all applicable regulations thereunder in connection with the acquisition
of the Facility.
12.
To the best of our knowledge, the representations of the Agency contained in
Section 2.1 of the Equipment Lease Agreement are true as of the date hereof.
The foregoing opinions are qualified to the extent that the enforceability of the Equipment
Lease may be limited by bankruptcy, insolvency or other laws or enactments now or hereafter
enacted by the State of New York or the United States affecting the enforcement of creditors'
rights and by restrictions on the availability of equitable remedies and to the extent, if any, that
enforceability of the indemnification provisions of the Equipment Lease may be limited under law.
In rendering the foregoing opinions, we are not passing upon and do not assume any
responsibility for the accuracy, completeness, sufficiency or fairness of any documents,
information or financial data supplied by the Agency or the Company in connection with the
Facility, and make no representation that we have independently verified the accuracy,
completeness, sufficiency or fairness of any such documents, information or financial data.
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We express no opinion as to the sufficiency of the description of the Equipment (as defined
in the Equipment Lease Agreement), in the Equipment Bill of Sale, dated of even date herewith,
from the Company to the Agency, conveying the Equipment to the Agency; or in any of the other
Equipment Lease; or as to title to the Equipment. We express no opinion with respect to the
availability of any specific remedy provided for in any of the Equipment Lease.
Except as set forth herein, we express no opinion with respect to whether the Company (i)
has complied with the State Environmental Quality Review Act, (ii) has obtained any or all
necessary governmental approvals, consents or permits, or (iii) have complied with the New York
Labor Law or other applicable laws, rules, regulations, orders, zoning and building codes, all in
connection with the acquisition, installation, equipping and operation of the Facility.
The opinions expressed herein may be relied upon by Transaction Counsel in connection
with their opinion relating to the transactions described herein.

